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CALIFORNIA  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 

Administrative  Code 

Title  8,  Article  12 

Title  23,  Section  490  et  seq. 

Attorney  General  Opinions 

27  Ops.Cal.Atty.Gen.  213 
52  Ops.Cal.Atty.Gen.  264 


See  also 


57  Ops.Cal.Atty.Gen.  490 
57  Ops.Cal.Atty.Gen.  574 
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PUEIIC  LIBRARY 


80-64 
80-45 


80-66 
80-37 
80  42 
80-45 
80-14 


Burton  Act 

Statutes  1968,  Chapter  1333,  p.  2544 

Civil  Code 

Section  3399 
Section  3402 


80-18 


80-68 
80-68 


Coastal  Zone  Conservation  Act  of  1976 
See 
Public  Resources  Code  Section  27000  et  seq. 

Code  of  Civil  Procedure 


Section 

12 

80-23 

Section 

338(1) 

80-62 

Section 

1013 

80-23 

Constitution 

Article 

I,  Section  4 

80-63 

Article 

I,  Section  7 

80-28 

Article 

I,  Section  8 

80-28 

Article 

III,  Section  3.5 

80-12 

Article 

IV,  Section  4 

80-3 

Article 

VI,  Section  4 

80-24 

Article 

XI 

80-57 

see 

also 

80-66 

Article 

XI,  Section  3 

80-3 

see 

also 

80-43 

see 

also 

80-46 
80-54 

Article 

XI,  Section  5 

80-32 

Article 
Article 

XI,  Section  5,  subdivision 
XI,  Section  8-1/2 

(b) 

80-35 
80-51 
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TO 
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Constitution  (Cont'd) 


Article  XI,  Section  8-1/2,  subdivision  2 

Article  XI,  Section  10(b) 

Article  XIII,  Section  25 

Article  XIIIA 

Article  XIIIA,  Section  1(b) 

Article  XVI,  Section  5 

Article  XVI,  Section  18 


80-35 

80-2 

80-27 

80-9 

80-9 

80-63 

80-19 


Education  Code 

Section  5227 
Section  45318 


80-35 
80-20 


Elections  Code 

Section  4014 
Section  4017 
Section  5012 
Section  10012 
Section  23302.5 
Section  23524 
Section  27000  et  seq. 


80-3 

80-3 

80-43 

80-51 

80-51 

80-35 

80-32 


Emergency  Services  Act 
See 
Government  Code,  Section  8550  et  seq. 


80- 


Environmental  Quality  Act 
See 
Public  Resources  Code  Section  21000  et  seq. 


80-45 


Government  Code 

Section  946.6 
Section  1090 

Section  1770 
Section  3504 
Section  6102 
Section  8550  et  seq. 
Section  27383 
Section  34450  et  seq. 


Section  34455 

Section  34456 

Section  34457 

Section  34459  through  34461 

Section  34460 

Section  34464 


80-44 

80-5 

see 

also 

80-29 

80-53 

80-40 

80-11 

80-8 

80-11 

80-3 

see 

also 

80-43 

see 

also 

80-46 

see 

also 

80-54 

see 

also 

80-57 
80-43 
80-43 
80-43 
80-54 
80-57 

- 

80-50 

Government  Code  (Cont'd) 

Section  34464(b)  80-43 

Section  43600  et  seq.  80-58 

Section  66620  et  seq.  80-10 

Section  71180  80-1 

Section  87100  80-29 

Health  &  Safety  Code 

Section  5400  80-27 

Section  33750  et  seq.  80-39 

Section  37910  et  seq.  80-59 

Section  40000  et  seq.  80-10 

Marks-Foran  Residential  Rehabilitation  Act  of  1973 
See 

Health  and  Safety  Code 
Section  37910  et  seq.  80-59 

Penal  Code 

Section  830.1  80-66 

Section  830.3 (m)  80-64 

Section  830.6(a)  80-66 

Proclamation  of  State  of  Emergency, 

dated  November  13,  1979  80-8 

Public  Resources  Code 

Section  21000  et  seq.  80-45 

Section  27000  et  seq.  80-10 

Public  Utilities  Code 

Section  29038  80-69 

Revenue  and  Taxation  Code 

Section  2237  80-9 

Redevelopment  Construction  Loans 

see 

Health  and  Safety  Code 

Section  33750  et  seq.  80-39 

Water  Code 

Section  400  et  seq.  80-45 

Weather  Resources  Management  Act  of  1978 
See 
Water  Code  Section  400  et  seq.  80-45 

Welfare  and  Institutions  Code 

Section  575  -        80-24 

Section  5606.5  80-53 
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Administrative  Code 

Section  2.6-1  80-49 

Section  2.10  80-32 

Section  5.70  through  5.73  80-43 

Section  5.74  through  5.77.1  80-43 

Section  5.78  through  5.80  80-43 

Section  10.39  80-61 

Section  10.39-1  80-61 

Section  15.9  80-53 

Section  16.215(b)  80-65 

Section  28.13  80-5 

Chapter  32  80-59 

Annual  Salary  Ordinance  1978-1979 

Section  8  80-41 

Charter,  1932  80-71 

Charter,  1971 

Section  2.202  80-71 

See  also  80-67 
80-62 
80-16 
80-61 
80-53 
80-33 
80-66 
80-66 
80-63 
80-18 
80-69 
80-12 
80-20 
see  also  80-60 
80-17 
see  also  80-15 
Section  3.673  80-72 

Section  4.105  80-24 

Section  5.100  80-35 

Section  5.101  80-20 

Section  5.104  80-35 

Section  6.200  et  seq.  80-24 

Section  6.203  80-40 

Section  6.302  80-7 

see  also       80-30 

see  also       80-68 

Section  7.200  80-14 

Section  7.300  80-58 

Section  7.309  -        80-19 


Section 

2 

300 

Section 

3 

100 

Section 

3 

401(b) 

Section 

3 

500 

Section 

3 

502 

Section 

3 

530 

Section 

3 

536 

Section 

3 

552 

Section 

3 

584 

Section 

3 

598 

Section 

3 

651 

Section 

3 

661 

Section 

3 

.671 

Charter,  1971  (Cont'd) 

Section  7.401  80-27 

Section  7.402-1  80-18 

see  also       80-33 

Section  7.403  80-49 

Section  7.405  80-28 

Section  8.105  80-52 

Section  8.105(a)  80-5 

Section  8.107  80-53 

Section  8.200  80-60 

Section  8.300  et  seq.  80-20 

Section  8.300-1  80-33 

see  also       80-61 

Section  8.340  80-23 

Section  8.363  80-55 

Section  8.400(e)  80-70 

Section  8.401  80-60 

Section  8.404  80-65 

Section  8.440  80-47 

Section  8.440(a)  80-55 

Section  8.452  80-62 

Section  8.500  et  seq.  80-9 

Section  8.510  80-72 

Section  8.515  80-15 

see  also       80-22 

see  also       80-41 

Section  8.516  80-22 

see  also       80-41 

Section  8.559-14  80-72 

Section  8.585-14  80-72 

Section  8.586  80-72 

Section  8.588  80-72 

Section  9.100  80-32 

see  also       80-57 

Section  9.101  80-16 

Section  9.103  80-3 

see  also       80-32 

Section  9.104  80-51 

Section  9.105  80-51 

Section  9.107  80-50 

Section  9.108  80-3 

Section  9.112  80-43 

Section  86  (now  Section  6.302)  80-7 

see  also       80-68 

CITY  ATTORNEY  OPINIONS 

Opinion  45-3735  80-31 

Opinion  46-3856  80-31 

Opinion  47-4030  80-31 

Opinion  49-10  -        80-31 


CITY  ATTORNEY  OPINIONS  (Cont'd) 


Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 

Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 

Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 
Opinion 


52-520 

66-2f)-A 

66-73-A 

67-93-A 

69-22 

69-55 

72-70 

73-58 

73-106 

73-133 

73-143 

74-58 

75-3 

75-9 

75-83 

76-22 

76-53 

77-14 

78-8 

78-74 

78-80 

78-91 

79-55 

79-57 


see  also 


See  also 


80-7 

80-14 

80-43 

80-46 

80-67 

582,  dated  July  16,  1952 

803-A,  dated  March  16,  1954 

826,  dated  April  19,  1954 

874,  dated  May  6,  1935 

877,  dated  September  20,  1954 

1451,  dated  June  20,  1960 

1471-B,  dated  October  4,  1960 

3641,  dated  February  8,  1945 

4024,  dated  October  30,  1947 


80-31 

80-19 

80-66 

80-19 

80-19 

80-66 

80-14 

80-28 

80-20 

80-22 

80-18 

80-55 

80-32 

80-31 

80-53 

80-5 

80-22 

80-32 

80-42 

80-24 

80-59 

80-61 

80-16 

80-49 

80-70 

80-20 

80-68 

80-28 

80-54 

80-54 

80-71 

80-49 

80-49 

80-19 

80-19 

80-57 

80-62 

80-19 

80-23 

80-50 


CITY  PLANNING  CODE 
Article  10 
Section  1003 
Section  1006 
Section  1006, 


80-52 
80-52 
80-52 
80-52 


CIVIL 

SERVICE 

RULES 

Rule 

3.1 

34 

Rule 

5.( 

D6 

Rule 

6.( 

Dl 

Rule 

18 

Rule 

18 

.03 

Rule 

23 

.07(d) 

Rule 

23 

.10 

Rule 

23 

.11 

Rule 

23 

.14.1 

ORDINANCE 

383-' 

77 

3-79 

218- 

79 

338- 

79 

532- 

79 

561- 

79 

PART  III,  MUNICIPAL  CODE 
Section  8 
Section  30 

POLICE  CODE 

Section  791  et  seq. 

Section  791.2 

Section  1050  through  1055 

PUBLIC  WORKS  CODE 
Section  140 
Section  145 

SUBDIVISION  CODE 

Section  1386 
Section  1394 

UNITED  STATES  LAWS  AND  OFFICIAL  DOCUMENTS  CITED 

U.S.  CONSTITUTION 

Article  1,  Section  10,  Clause  1                  80-9 

1st  Amendment  80-63 

14th  Amendment  80-28 

14th  Amendment,  Section  1  80-9 

22nd  Amendment  80-16 
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•70 

80- 

■38 

80- 

-23 
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-60 

80- 

■60 
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-26 
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-26 
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-55 
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-55 
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-22 
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-36 
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-8 
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-22 
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-8 
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-8 
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-36 
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-36 
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-12 
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-48 
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-48 
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-21 
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80-1        Page  1,  line  1 

for  1979   read  1980 

Page  1,  line  8 

for  Voter  read  Voters 

Page  2,  line  25 

for  Election  read  Elections 

Page  2,  line  30 

for  Election  read  Elections 

80-2        Opinion  No. 

Page  2,  line  1 

for  [page]  1,  read  [page]  2 

Page  3,  line  1 

for  [page]  2,  read  [page]  3 

80-3        Opinion  No. 

Page  1,  line  7 

for  Deputy  Mayor  read  Executive 

Deputy  to  the  Mayor 

Page  4,  line  9 

for  Election  read  Elections 

Page  5,  line  41 

for  Section  read  Sections 

80-5        Opinion  No. 

Page  5,  line  45 

for  capacitities  read  capacities 

Page  5,  line  46 

for  provide  to  read  provide 

80-8        Opinion  No. 

Page  1,  line  22 

for  ceasation  read  cessation 

Page  2,  line  5 

for  procliamed  read  proclaimed 

Page  2,  line  35 

insert  concern  between  wide  and 

supercede 


Page  2,  line  45 

for  affect  read  effect 

Page  3,  line  28 

for  stationwide  read  statewide 

80-14       Opinion  No. 

Page  2,  line  23 

for  complete  read  compete 

80-22       Opinion  No. 

Page  3,  line  14 

insert  i_n  between  an  and  lieu 

80-28       Opinion  No. 

Page  7,  line  33 

for  netural  read  neutral 

80-33       Opinion  No. 

Page  2,  line  40 

for  employyees  read  employees 

80-34       Opinion  No. 

Page  1,  line  20 

for  Supervisor  read  Supervisors 

Page  2,  line  6 
delete  a 

Page  2,  line  37 

for  renders  read  render 

Page  2,  line  38 

for  obsolute  read  obsolete 

80-37       Opinion  No. 

Page  2,  line  4 

for  Opinion  No.  69-242  read  52  Ops.Cal. 

Atty.Gen.  264  (1969) 

80-39       Opinion  No. 

Page  3,  line  15 

for  beacause  read  because 

Page  4,  line  39 
for  ^  read  are 

80-43       Opinion  No. 

Page  9,  line  27 
for  txt  read  text 


80-46       Opinion  No. 

Page  4,  line  17 

for  exlcusive  read  exclusive 

80-56       Opinion  No. 

Page  1,  line  3 

for  8.595(c)  read  3.595(c) 


80-59       Opinion  No. 

Page  1,  line  25 

for  Sec.  39710  read  Sec.  37910 

Page  1,  line  32 

for  abondonment  read  abandonment 

80-59       Opinion  No. 

Page  1,  line  38 

for  mis presentation  read  misrepresentation 

80-60       Opinion  No. 

Page  1,  line  4 

for  claass  read  class 

80-65       Opinion  No. 

Page  3,  line  6 

for  f urthr  read  further 

80-66       Opinion  No. 

Page  6,  line  17 

for  purusant  read  pursuant 

Page  8,  line  41 
for  ghe  read  the 

80-68       Opinion  No. 

Page  4,  line  4 

for  C.C.P.  read  Civil  Code 

Page  4,  line  10 

for  C.C.P.  read  Civil  Code 
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ADULT  BOOKSTORE  ORDINANCE 
See 

Ordinance  3-79,  approved  Jan.  5,  1979 
Police  Code  Section  791  et  seq. 


80-36 


Grandfather  clause 

see 

Police  Code  Section  791.2 


80-36 


Hearing  time  limit 

see 

Police  Code  Section  791.7 


80-36 


ADVISORY  COMMITTEE  ON  DRUG  ABUSE 

Lacks  power  to  remove  member  for  failure  to 
attend  meetings  unless  San  Francisco 
Administrative  Code  Section  15.9  amended 


80-53 


AD  VALOREM  PROPERTY  TAX 

Consular  premises  owned  by  People's 
Republic  of  China  and  used  exclusively 
for  consular  purposes  is  exempt 


80-37 


AFFIRMATIVE  ACTION  PROGRAMS 

"Quota"  is  constitutionally  remedial 

device  where  governmental  entity  has  engaged 

in  intentional  discrimination  80-28 

AIRPORT  CONCESSION  OPERATIONS 

Charter  Section  3.502  applies  80-33 


AIRPORT  GARAGE  OPERATING  AGREEMENT 

Facilities  Management  Contract  subject 
to  approval  of  Board  of  Supervisors 
Charter  Section  8.300-1 


80-33 


Supervisors  must  approve  Charter 
Section  8.300-1 


80-33 


AIRPORT  PARKING  MANAGEMENT 

Garage  Operating  Agreement  awarded 

to  Airport  Parking  Management  80-33 

AIRPORTS  COMMISSION 

Lacks  power  to  set  aside  certain  concessions 

which  would  be  awarded  through  competitive 

bidding  exclusively  to  minority  or  women  bidders   80-28 


AIRPORTS  COMMISSION  (Cont'd) 

Power  to  negotiate  and,  subject  to  approval 

of  the  Board  of  Supervisors,  execute  leases 

without  competitive  bidding  with  the 

airlines  and  other  governmental  agencies  80-28 

Power  to  set  aside  certain  concessions 

to  be  awarded  through  competitive  bidding 

exclusively  to  local  enterprises  or  to 

businesses  with  managing  partners  actually 

operating  the  business  80-28 

ARABOGLOU,  SAVAS ,  RECREATION  AND  PARK  DEPARTMENT,  ADDRESSEE 
Bid  procedure  utilized  by  Recreation  and 
Park  Department  for  concession  lease  80-49 

ASIAN  ART  COMMISSION 

Duties  of  members  80-5 

Member-no  conflict  of  interest  between  this  role 

and  that  of  Trustee  of  Asian  Art  Foundation       80-5 

ASIAN  ART  FOUNDATION 

Acquisition  of  art  objects  80-5 

Conflict  of  interest.   Purchase  of 

paintings  for  loan  to  Asian  Art 

Museum  until  it  has  funds  to  purchase  them        80-5 

Duties  of  Trustees  80-5 

Lacks  power  to  loan  funds  to  Asian  Art 

Commission  which  cannot  be  repaid  within 

fiscal  year  80-5 

Power  to  purchase  paintings  and  sell 

them  to  Asian  Art  Commission  charging 

cost  plus  lost  interest  80-5 

Purpose  80-5 

Trustee-no  conflict  of  interest  between 

this  role  and  that  of  member  of 

Asian  Art  Commission  80-5 

ASIAN  ART  MUSEUM 

Acquisition  of  art  objects  80-5 

Chinese  painting  collection,  procedure 

for  acquisition  "        80-5 


ASSESSMENTS 

Collection  of  assessments,  options 

to  improve  80-81 

BALLOT  ARGUMENTS 

Charter,  proposed  new.   No  limit  to 

number  of  arguments  San  Francisco 

Administrative  Code  Section  5.74  through  5.77-1   80-43 

BALLOT  SIMPLIFICATION  COMMITTEE 

Charter.   Duties  relating  to  submission 

of  proposed  new  charter  to  voters  80-43 

Digest  of  proposed  new  charter  not 

limited  to  a  specific  number  of  words 

San  Francisco  Administrative  Code 

Section  5.73  80-43 

Duty  to  prepare  digest  of  proposed  new 

charter  San  Francisco  Administrative  Code 

Section  5.71  80-43 

BAY  AREA  AIR  QUALITY  MANAGEMENT  DISTRICT 

Alternate  members,  no  provision  for  80-10 

Member  from  San  Francisco.  Board  of 
Supervisors  has  power  to  appoint  and 
remove  one  member  80-10 

Members  only,  no  provision  for  alternate 

members  80-10 

Supervisors  have  power  to  appoint  and 

remove  one  of  two  members  from 

San  Francisco  80-10 

BAY  AREA  RAPID  TRANSIT  DISTRICT 

Directors  may  establish  lower  fare 

for  residents  than  for  non-residents  of 

BART  District  because  of  tax  support 

provided  80-69 

Fare  differential  for  residents  and 

non-residents  of  BART  District  is  within 

reasonable  discretion  of  BART  Directors  80-69 
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BAY  AREA  RAPID  TRANSIT  DISTRICT  (Cont'd) 

Fare  differential  may  be  based  on 

residence  because  of  tax  support  provided         80-69 

see  also       80-73 

Legal  obligation  to  remove  Municipal 

Railway  streetcar  tracks  on  Market 

Street  and  17th  Street  80-34 

Municipal  Railway  track  removal  on 

Market  Street  and  17th  Street  80-34 

Streetcar  track  removal  on  Market 

Street  and  17th  Street  legal  obligation 

of  BART  80-34 

BAYVIEW-HUNTERS  POINT  SOUTHEAST  SEWAGE  TREATMENT  PLANT 
Community  residence  requirement 
prohibited  for  employees  or  applicants  80-2 

BEAR  OPTICAL  COMPANY 

Binocular  concession  lease  at 

Coit  Tower  and  Marina  Small  Craft 

Harbor.   Bid  procedure  by  Recreation 

and  Park  Department  80-49 

BELLO,  MICHAEL  W. 

Termination  of  probationary  firefighter. 

Letter  having  one  date  and  postmark  of 

another  date  80-23 

BERNSTEIN,  MORRIS,  PRESIDENT,  AIRPORTS  COMMISSION,  ADDRESSEE 
Concessions  at  Airport  affirmative 
action  and  award  of  contracts  80-28 

BID  PROCEDURE 

Must  provide  a  common  standard  by 

which  to  determine  highest  bid  80-49 

Negotiation  of  terms  and  conditions 

with  highest  responsible  bidder  may 

be  proper,  but  an  unreserved  right  to 

negotiate  nullifies  the  purpose 

underlying  competitive  bid  procedure  80-49 

Specifications  must  apply  equally  to 

all  prospective  bidders  80-49 
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BID  SPECIFICATIONS 

Cannot  specify  union  label 

or  union  shop  80-14 

BIDDING 

Airport  concessions  80-28 

Competitive  bidding  requirements 

may  be  excused  in  exceptional  circumstances       80-27 

Competitive  bidding  statutes  purposes  80-28 

BIDS 

Cannot  be  limited  to  union  label  or 

union  shop  80-14 

BOARDS  AND  COMMISSIONS 

Absence  of  members  not  cause  for  removal 

in  the  absence  of  statutory  authority  80-53 

Lack  power  to  remove  member  for 

failure  to  attend  meetings  absent 

statutory  authority  80-53 

Removal  from  office  of  members  of 

Boards  and  Commissions  80-53 

Quorum  80-53 

BOND  ISSUE 

Diversion  of  funds  may  be  authorized 

if  general  purpose  of  bond  issue  is 

fulfilled  80-58 

Expenditure  for  specific  purpose 

given  in  ballot  proposition  if  funds 

not  available  and  alternative  within 

general  purpose  of  bond  issue  80-58 

Extrinsic  documents  do  not  control  80-58 

Fireboat  repair  may  be  done  in 

lieu  of  new  fireboat  purchase  80-58 

Fund  expenditure  subject  to  discretion 

of  bond  issuers  where  general  purpose  of 

bond  issue  is  fulfilled  80-58 
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BOND  ISSUE  (Cont'd) 

RAP  bond  issue  Community  Development 

Block  Grant.   Diversion  would  be 

violation  of  state  law  80-59 

RAP  bond  issue  Community  Development 

Block  Grant  funds.   Diversion  would 

subject  city  to  HUD  remedies  of  redress  80-59 

RAP  bond  issue  Community  Development 

Block  Grant  funds  may  not  be  diverted 

from  program  without  termination  of 

entire  program  80-59 

RAP  bond  issue  funds.   Diversion  is 

breach  of  contract  with  bond  holders  80-59 

Rapid  Transit  Bond  Issue  Election 

of  November  6,  1962  80-34 

Rapid  Transit  Bond  Issue,  written 

agreement  between  BART  and  City  and 

County  of  San  Francisco  as  a  condition  to 

approval  of  Supervisors  and  voters  80-34 

Specific  purpose  with  specific  sums  80-58 

Variation  in  use  of  funds  from  a  purpose 

specified  in  ballot  proposition  may  be  made 

if  general  purpose  of  bond  issue  is  fulfilled     80-58 

BOREMAN,  GILBERT  H. ,  CLERK,  BOARD  OF  SUPERVISORS,  ADDRESSEE 
Absence  from  meetings  of  Advisory 
Committee  on  Drug  Abuse  not  presently 
grounds  for  removal  of  member  of  Committee        80-53 

Airport  Garage  Operating  Agreement  80-33 

Authority  to  remove  members  of 

regulatory  Bay  Area  agencies  80-10 

Election  results,  declaration  and 

certification  80-50 

Gasoline  rationing  ordinance  (218-79) 

preempted  by  Governor's  Emergency 

Proclamation  80-8 

Redevelopment  Agency-Opera  Plaza  project         80-39 
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BUDGET 

Meet  and  confer  with  recognized  employee 

organization  when  budget  reductions  impact 

upon  a  pre-existing  working  condition  80-40 

Procedure  80-40 

BUREAU  OF  DELINQUENT  REVENUE  COLLECTION 
See 
Delinquent  Revenue  Collection,  Bureau  of 

(TO)  "CANVASS" 

Defined  80-50 

CASPER,  CHIEF  ANDREW,  SAN  FRANCISCO  FIRE  DEPARTMENT, 
ADDRESSEE 

Arson  Investigators,  firearm  policy  80-64 

Disability  benefits  for  uniformed  members 

injured  while  temporarily  assigned 

to  a  higher  rank  80-41 

Fire  Protection  System  Improvement 

Bonds,  1977,  use  to  repair  existing 

fireboat  rather  than  purchase  new  one  80-58 

Overtime  payment  to  uniformed  members 

of  Fire  Department  80-62 

Termination  of  probationary  firefighter  by 

letter  having  one  date,  postmark 

another  date  80-23 

(TO)  "CERTIFY" 

Defined  80-50 

CHARTER 

Adoption  of  new  charter.   It  supersedes 

any  existing  charter,  all  amendments 

thereto  and  all  inconsistent  laws  respecting 

municipal  affairs  80-46 

Amended  or  repealed  by  governing  body 

on  its  own  motion  or  by  petition  of 

voters  or  both  Government 

Code  Section  34459  80-46 

Amendment  implies  an  addition  or  change 

within  the  lines  of  the  original  instrument       80-46 
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CHARTER  (Cont'd) 


Amendments  to  existing  Charter  approved  at 

same  election  as  proposed  Charter  revision 

Amendments  superseded  when  new  charter 

takes  effect  80-46 

Conflict  with  ordinance.  Charter  controls         80-22 

see  also       80-41 

Conflict  with  State  law,  latter  controls  80-3 

Express  provision  cannot  be  contravened 

by  act  of  Board  of  Supervisors  80-71 

Limitation  on  home  rule  powers  not 

a  grant  of  power  80-71 

Limitation  on  power,  not  a  grant 

of  power  80-19 

see  also       80-71 

Limitation  on  power  to  extent  that 

restrictions  expressly  stated  therein  80-60 

New  Charter  "is  deemed  complete  in 

itself  and  to  provide  all  that  is 

desired"  80-46 

New  charter,  submission  to  voters  80-43 

New  Charter  supersedes  all  amendments 

to  existing  Charter  80-46 

Passage  of  new  Charter  no  presumption 

that  anything  is  continued  from  old 

Charter  80-46 

Power,  not  a  grant  of  power  but  a 

limitation  on  power  80-19 

see  also       80-71 
Proposed  new  charter.   Ballot 
Simplification  Committee  must  prepare 
digest  not  limited  as  to  number  of 
words  San  Francisco  Administrative 
Code  Section  5.71  and  5.73  80-43 

Proposed  new  charter,  no  limit  on 

number  of  arguments  for  and  against  in  voters 

pamphlet  San  Francisco  Administrative 

Code  Section  5.74  through  5.77-1  80-43 
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CHARTER  (Cont'd) 

Proposed  new  charter.  Procedures  for 
submission  governed  by  state  law,  any 
conflicting  local  law  invalid  80-43 

Proposed  new  Charter.   Registrar  required 
to  mail  a  printed  copy  to  each  qualified 
elector  Government  Code  Section 

34456  and  Charter  Section  9.112  80-43 

Proposed  new  charter,  specifications  for 

printing  Government  Code  Section  34456 

and  San  Francisco  Administrative  Code 

Section  5.78  through  5.80  80-43 

Proposed  new  charter,  submission  to 

voters  80-43 

Proposed  or  revised  by  a  charter  commission 

Government  Code  Section  34451  or  by 

governing  body  of  City  and  County  Government 

Code  Section  34458  80-46 

Provision.   Express  provision  cannot  be 

contravened  by  act  of  Board  of  Supervisors        80-71 

Repealed  or  amended  by  governing  body  on 

its  own  motion  or  by  petition  of  voters 

or  both  Government  Code  Section  34459  80-46 

Revised  charter  is  new  legal  entity 

as  opposed  to  recodified  Charter  80-46 

Revised  Charter  proposed  alternatives 

have  no  effect  if  revised  Charter  is  not 

passed  80-46 

Revised  or  proposed  by  a  Charter  Commission 
Government  Code  Section  34451 

or  by  governing  body  of  City  or  City  and  County 
Government  Code  Section  34458  80-46 

Revision  by  a  Charter  Commission 
Government  Code  Section  34451  through 

34457  80-46 

CHARTER  AMENDMENT 

Government  Code  Section  34459  through  34461       80-54 

Statutory  authority,  California 

Constitution,  Article  XI,  Section  3  80-3 
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CHARTER  AMENDMENT  (Cont'd) 

Procedure  in  Charter  or  Municipal  Codes 

invalid  if  conflict  with  state  statute  80-3 

Submission  at  any  time  whether  from 

initiative  petition  or  from  Board  of 

Supervisors  80-57 

Term  of  office  of  elected  official 

which  has  lapsed  by  operation  of  law 

may  be  restored  by  charter  amendment  80-57 

Time  limits  governing  submission  of 

initiative  charter  amendments  80-57 

Time  limit  of  90  days  is  directory 

and  not  mandatory  80-57 

CHARTER  CITIES 

Contract  must  be  formed  and  executed 
as  prescribed  by  Charter  and  payment 
is  condition  thereupon  80-7 

State  legislative  acts  dealing  with 

purely  municipal  affairs  generally  have 

no  effect  80-8 

CHARTER  COMMISSION 

Lacks  power  to  submit  amendments  to 

the  current  Charter  80-54 

Power  to  revise  Charter  and  submit 

it  and  proposed  alternatives  to  voters  80-46 

Supervisors,  election.   Commission  may 

submit  alternatives  or  provide  that 

method  in  effect  on  a  certain  date  be 

incorporated  into  revised  charter  80-54 


CHARTER  COMMISSIONER 

Signature  on  revised  Charter  need  not 

be  notarized  80-54 

CHARTER  REVISION 

Charter  Commission  Government  Code 

Section  34451  through  34457  80-54 
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CHINA,  PEOPLE'S  REPUBLIC  OF 

Property  owned  by  foreign  government 

and  used  exclusively  for  consular  purposes 

exempt  from  ad  valorem  property  tax  80-37 

CHURCH  AND  STATE 

Separation  of  Church  and  State  discussion         80-63 

CITY  EMPLOYEE 

Claim  for  money  owed  by  City  has  3  years 

statute  of  limitation  Code  of  Civil 

Procedure  Section  338(1)  80-62 

Claim  for  money  owed  by  City.   Statute 

of  limitation  can  be  waived  by  3/4 

vote  of  Board  of  Supervisors  Charter 

Section  2.300  80-62 

CIVIL  SERVICE  CLASSIFICATION 

H-2  Firefighter.   Claim  for  retroactive 

seniority  and  back  pay  80-38 

Rate  of  pay  differential  only  justified 

where  significant  difference  in  duties 

and  responsibilities  of  classifications  80-60 

CIVIL  SERVICE  CLASSIFICATION  2905,  SENIOR  ELIGIBILITY  WORKER 
Classification  of  new  position,  incumbents 
presently  performing  duties  do  not  have 
status  rights  to  proposed  class  80-60 

CIVIL  SERVICE  COMMISSION 

Contracts,  power  to  review  and  approve 

all  proposed  personal  service  contracts  80-70 

See  also       79-57 

Errors,  power  to  correct  its  errors  only 

until  an  eligible  is  appointed  to  a  position      80-38 

Jurisdiction  to  review  all  proposed  personal 

services  contracts  for  non-certificated 

positions  or  functions  in  San  Francisco 

Unified  School  District  80-20 

Lacks  jurisdiction  over  seniority, 

assignment  or  discipline  of  employees 

of  another  department  80-38 

Lacks  power  to  grant  back-dated 

seniority  or  back  pay  for  any  purposes 

once  eligible  has  been  appointed  to  a  position    80-38 


18 


CIVIL  SERVICE  COMMISSION  (Cont'd) 

Lacks  power  to  interfere  with  operation 

of  a  department  80-38 

Length  of  service  calculated  to  include 

first  day  of  service  80-23 

Power  to  apply  two  tests  to  determine 

if  civil  service  requirements  prohibit 

performance  of  government  work  by  private 

contract  1.   "nature  of  services"  test 

and  2.   "functional"  test  80-20 

Power  to  approve  and  review  all  proposed 

personal  services  contracts  80-70 

see  also       79-57 

Power  to  certify  persons  for  appointment 

to  positions  in  classified  civil  service 

is  restricted  to  those  who  have  shown  merit 

and  fitness  by  appropriate  tests 

Charter  Section  3.661  80-60 

Power  to  correct  its  errors  only  until 

an  eligible  is  appointed  to  a  position  80-38 

Power  to  "protect  the  organic  civil 

service  mandate  against  dissolution"  80-70 

Power  to  review  and  approve  all  proposed 

personal  services  contracts  80-70 

see  also       79-57 

Residence  requirement  for  apprentice 

stationary  engineers  in  Southeast 

Sewage  Treatment  Plant  prohibited  80-2 

Status  Rights  Rule  Civil  Service 

Rule  18  80-60 

CIVIL  SERVICE  COMMISSION  JURISDICTION 
Contracts  for  personal  services 
Supervisors  may  approve  by  resolution 
the  determination  by  the  Controller 
that  work  or  services  can  be  performed 
at  lower  cost.   Such  contracts  exempt 
from  Civil  Service  Commission  jurisdiction 
Charter  Section  8.300-1  80-70 
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CIVIL  SERVICE  COMMISSION  JURISDICTION  (Cont'd) 

Contracts  for  personal  services  to 
be  reviewed  and  approved.  General 
Manager,  Personnel  may  adopt  guidelines  80-70 

CIVIL  SERVICE  DEPARTMENT,  GENERAL  MANAGER 
Decision  whether  or  not  personal 
services  contracts  under  jurisdiction 
of  Civil  Service  Commission  may  be 
appealed  to  Commission  Civil  Service 
Rule  5.06  80-70 

Duties  Civil  Service  Rule  3.04  80-70 

Power  to  adopt  guidelines  to  determine 

types  of  personal  services  contracts 

subject  to  Civil  Service  Commission 

jurisdiction  80-70 

Power  to  determine  whether  personal 

services  contracts  subject  to  jurisdiction 

of  Civil  Service  Commission  80-70 

CIVIL  SERVICE  EXAMINATION 

Permanent  positions  in  city  service 

acquired  by  civil  service  examination  80-60 

CIVIL  SERVICE  MERIT  SYSTEM 

Permanent  position  in  city  service 

acquired  by  civil  service  examination  80-60 

Right  to  permanent  position  is  not 
acquired  by  performance  on  the  job 
showing  merit  and  fitness  80-60 

CIVIL  SERVICE  POSITIONS 

Appointment  to  positions  in  classified 

Civil  Service  based  on  merit  and  fitness 

as  shown  by  appropriate  tests"  Charter 

Section  3.661  80-60 

Contract  employees  may  not  be  used  if 
personal  services  can  be  performed  by 
classified  civil  service  employees  80-20 

see  also       80-70 

Operation  of  facilities  when  part 

of  normal  daily  ongoing  activity  of 

City  Charter  Section  8.300  80-33 
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CIVIL  SERVICE  POSITIONS  (Cont'd) 

Performance  on  the  job  showing  merit 

and  fitness  is  not  proper  basis  for 

right  to  permanent  position  80-60 

CIVIL  SERVICE  SYSTEM 

Personal  services  contracts  80-70 

see  also       80-20 

CLASSIFICATION 

Affirmative  action  programs,  "quota" 

is  constitutionally  remedial  device 

where  governmental  entity  has  engaged 

in  intentional  discrimination  80-28 

Discriminatory  purpose  not  always  involved        80-28 

CLASSIFIED  EMPLOYEE 
See 
Employee,  Civil  Service  Employee,  Classified 

"CLERK" 

Defined  Elections  Code  Section  14  80-50 

CLOUD  SEEDING 
See 
Weather  Resources  Management  80-45 

COLLECTION 

Assessments,  options  to  improve 

collection  of  assessments  80-61 

COLZANI,  KATHERINE,  SECRETARY,  PARK  AND  RECREATION 
COMMISSION,  ADDRESSEE 

Stern  Grove,  use  for  parties  and 

weddings  with  alcoholic  beverages 

served  80-25 

COMMISSION  ON  THE  AGING 

Contract  with  United  Jewish  Community 

Center  for  services  performed  but 

erroneously  ommitted  from  written 

contract;  funds  to  cover  must  be  paid  80-68 

Nutritional  services  contract  with 

United  Jewish  Community  Center  80-68 

Payment  of  public  funds  for  obligations 

incurred  prior  to  certification  as  to 

valid  appropriation  and  sufficient  funds  80-7 
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COMMISSION  ON  THE  AGING  (Cont'd) 

United  Jewish  Conununity  Center  payment  of 
public  funds  for  obligations  omitted  from 
written  contract  by  mistake  80-68 

COMMISSION  ON  THE  AGING  ADDRESSEE 

Payment  of  public  funds  for  obligations 

incurred  prior  to  certification  as  to 

valid  appropriation  and  sufficient  funds  80-7 

Payment  of  public  funds  for  obligations 

omitted  from  written  contract  by  mistake  80-68 

COMMISSION  ON  THE  STATUS  OF  WOMEN 

Removal  of  member  for  failure  to 

attend  meetings  80-53 

COMMUNITY  COLLEGE  DISTRICT 

Election  of  Board  of  Education  Charter 

Section  5.104   governs  80-51 


Election  of  governing  board  costs  of 

conducting  election  must  be  borne 

by  City  and  County  of  San  Francisco  80-35 

COMMUNITY  COLLEGE  DISTRICT,  EMPLOYEE  CLASSIFIED 
Retirement  System,  obligation  annually 
to  fund  is  within  exception  of  California 
Constitution  Article  XIIIA,  Section  1  (b)         80-9 

COMMUNITY  DEVELOPMENT  BLOCK  GRANT  FUNDS 

Diversion  of  funds  would  be  abandonment 

of  entire  program  80-59 

COMMUNITY  DEVELOPMENT  PROGRAM 

Real  property  acquired  by  neighborhood  based 

non-profit  corporations.   Procedure  for 

selection  of  specific  sites  (from  a  HUD 

approved  list)  subject  to  local  control  alone     80-30 

Supervisors  need  not  approve  specific 

site  selection  80-30 

"CONDITION  PRECEDENT" 

Defined  80-7 
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CONDOMINIUM  CONVERSION 

Application  for  permit  may  be  withdrawn 

voluntarily  to  avoid  longer  waiting 

period  for  resubmission  of  application 

Subdivision  Code  Sections  1386  and  1394  80-21 

Permit  application,  no  prohibition 

against  voluntary  withdrawal  in  San 

Francisco  Administrative  Code  or 

Subdivision  Code  80-21 

Permit  application,  voluntary  withdrawal 

to  avoid  longer  waiting  period  for 

re-submission  of  application 

Subdivision  Code  Sections  1386  and  1394  80-21 

Permit  application  voluntarily  with- 
drawn.  Subdivision  Code  must  be 
amended  for  City  Planning  Commission  to 
retain  jurisdiction  and  make  findings 
and  decisions  on  merits  of  application  80-21 

Withdrawal  of  permit  application  to 
avoid  longer  waiting  period  for  re- 
submission of  application  not  prohibited 
by  San  Francisco  Administrative  Code 
or  Subdivision  Code  80-21 

CONFLICT  OF  INTEREST 

Actual  impropriety  need  not  be  involved  80-52 

Analysis  80-5 

"Direct  financial  gain"  need  not 

be  involved  80-52 

Housing  authority  deputy  executive 

director  receiving  trip  from 

contractor  80-29 

Need  not  involve  "actual  impropriety"  80-52 

Need  not  involve  "direct  financial  gain"  80-52 

CONNORS,  RAYMOND  G.  JR.  SECRETARY,  FIRE  COMMISSION,  ADDRESSEE 
Vacation  calculation  for  firefighters 
on  modified  tour  system  80-47 

CONSULAR  OFFICE 

Property  leased  by  foreign  consulate  for 

consular  office  not  entitled  to  tax  exemption     80-42 
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CONSULAR  OFFICE  (Cont'd) 

Property  owned  by  foreign  government  and 

used  exclusively  for  consular  purposes 

exempt  from  ad  valorem  property  tax  80-37 

CONSULATE 

Property  leased  by  foreign  consulate  for 

consular  office  not  entitled  to  tax  exemption     80-42 

Property  owned  by  foreign  government  and 

used  exclusively  for  consular  purposes 

exempt  from  ad  valorem  property  tax  80-37 

"CONTINUOUS  SERVICE" 

Defined   Civil  Service  Rules  Section  23.11       80-55 

CONTRACT 

Civil  Service  Commission  to  review 

proposed  personal  services  contracts  80-70 

see  also       79-57 

Collection  of  assessments  by  private 
firm  San  Francisco  Administrative 
Code  Section  10.39  and  Government 
Code  Section  26220 

Condition  precedent  distinguished 
from  a  promise  Charter  Section  6.302 

Conditions  precedent  to  certification 
under  Charter  Section  6.302 

see  also 

Municipal  contract  is  subject  to  reformation 

provided  required  elements  present  80-68 

Payment  of  public  funds  for  obligations 

incurred  prior  to  certification  by 

Controller  as  to  valid  appropriation 

and  sufficient  funds  80-7 

see  also       80-68 

Performance  without  prior  certification 

and  insufficient  unencumbered  funds 

to  cover,  City  has  no  contractual 

liability  to  pay  for  services  performed  80-68 
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80- 

-61 

80- 

-7 

80- 

-7 

80- 

-68 

CONTRACT  (Cont'd) 

Promise  distinguished  from  a  condition 

precedent  Charter  Section  6.302  80-7 

Reformation  to  state  agreement  correctly 
when  contract  is  incorrect  through  fraud 
or  mutual  mistake  Civil  Code  Section  3399        80-68 

Reformation  when  intention  clear  but 

provision  omitted  through  mutual  mistake  80-68 

Rights  include  all  security  interests 

existing  at  time  contract  was  made  80-9 

Validity  of  contract  made  before 

Charter  Section  6.302  complied  with  80-7 

see  also       80-68 

Validity  of  contract  if  Charter 

Section  6.302  not  complied  with  80-7 

CONTRACT,  PERSONAL  SERVICES  CONTRACT 

Civil  Service  Commission  can  review 
for  jur isdication 


Civil  Service  Commission  may  determine 
if  prohibited 


Exceptions  to  positions  filled  through 

civil  service  system  80-70 

General  Manager,  Personnnel  to  review 

and  evaluate  to  determine  if  personal 

services  contracts  subject  to  jurisdiction 

of  Civil  Service  Commission  80-70 

Illegal  if  services  contracted  for 

could  be  performed  by  civil  service  employees     80-70 


80-20 

see 

also 

80-70 

see 

also 

79-57 

line 

80-20 

see 

also 

80-70 

see 

also 

79-57 
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CONTRACT,  PERSONAL  SERVICES  CONTRACT  (Cont'd) 

Legal  if  services  contracted  for  are 

not  of  such  a  nature  that  can  be 

performed  by  civil  service  employees  80-70 

Legality,  test  for  80-70 

Supervisors  may  approve  by  Resolution 

the  determination  by  the  Controller 

that  work  or  services  can  be  peformed 

at  lower  cost.   Such  contracts  exempt 

from  Civil  Service  Commission  jurisdiction 

Charter  Section  8.300-1  80-70 

Tests  to  determine  if  prohibited 


80-20 

see  also 

80-70 

see  also 

79-57 

CONTROLLER 

Certification  of  valid  appropriation  and 

sufficient  funds.   Payment  of  public  funds 

for  obligations  incurred  prior  thereto  80-7 

see  also       80-68 

Charter  duties  relating  to  submission 

of  proposed  new  charter  to  voters  80-43 

Contract  for  services  normally  performed 

by  civil  service  employees.   Controller 

finding  that  private  contract  less  costly 

to  city  is  subject  to  approval  or 

rejection  by  Board  of  Supervisors  80-33 

Determination  that  private  contract 

for  services  normally  performed  by 

civil  service  employees  is  less  costly 

to  city  is  subject  to  approval  or 

rejection  by  Board  of  Supervisors  80-33 

Duty  of  certification:   determine  if 

1.  Sufficient  unencumbered  funds  from 
valid  appropriation  and 

2.  Certify  that  fact  80-68 
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CONTROLLER  (Cont'd) 

Duty  to  certify  valid  appropriation 

and  sufficient  unencumbered  funds  is  a 

ministerial  duty  80-7 

see  also       80-68 

Duty  to  prepare  financial  analysis  of 

proposed  new  charter  Charter  Section  9.112        80-43 

Ministerial  duty  to  certify  valid  appropriation 

and  sufficient  unencumbered  funds  80-7 

see  also       80-68 

DAVID,  EDWARD  L.,  PORT  DIRECTOR,  ADDRESSEE 
Leases  by  Port  Commission  subject  to 
approval  of  Board  of  Supervisors 
Charter  Section  7.402-1  80-18 

(TO)  "DECLARE" 

Defined  80-50 

DEBT  LIMIT 

Inapplicable  where  aggregate  amount 

payable  over  the  life  of  a  continuing 

contract  cannot  be  claimed  at  any  one  time        80-19 

DEFINITION 

(To)  "canvass"  80-50 

(To)  "certify"  80-50 

"Clerk"  Elections  Code  Section  14  80-50 

"Condition  Precedent"  80-7 

"Continuous  service"  Civil  Service 

Rules  Section  23.11  80-55 

(To)  "declare"  80-50 

"Election"  80-71 

"Financial  interest"  Government 

Code  Section  87103  80-29 

"General  Election"  includes  all  regularly 

scheduled  elections  Charter  Section  9.108         80-3 
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DEFINITION  (Cont'd) 

"General  State  Election"  Elections  Code 

Section  20  80-1 

"Governing  body"  Government  Code  Section  5402  80-50 

"Include"  80-58 

"Investment"   Charter  Section  8.510  80-72 

"Lease"  distinguished  from  "license"  80-28 

"License"  distinguished  from  "lease"  80-28 

"Peace  Officer"  Penal  Code  Sections  830.1 

and  830.6(a)  and  27  Ops.Cal. Atty.Gen.  213         80-66 

"Plenary"  80-57 

"Police  Officer"  80-66 

"Promise"  80-7 

"Real  property"  Public  Works  Code 

Section  150.1  80-48 

"Recreation"  80-63 

"Sewage"  Public  Works  Code  Section  140  80-48 

"Sewer  Service"  Public  Works  Code 

Section  150.1  80-48 

"User"  responsible  for  payment  of 

Water  Department  metered  charges  and 

Sewer  Service  charge  80-48 

"Scope  of  representation"  80-40 

"Vesting"  California  pension  law  80-9 

DELINQUENT  REVENUE  COLLECTION,  BUREAU  OF 

Power  to  recommend  to  Board  of  Supervisors 

the  assignment  of  delinquent  or  abandoned 

accounts  to  private  collection  agency 

Government  Code  Section  26220  80-61 

DINEEN,  RICHARD 

Overtime  payment  for  591  overtime  hours 

for  uniformed  member  of  San  Francisco 

Fire  Department  80-62 
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DISABILITY  BENEFITS 

Charter  provisions  control  if  conflict 

with  city  ordinance  80-22 

Fire  Department  uniformed  members  injured 

while  temporarily  assigned  to  a  higher  rank       80-41 

Police  officer  injured  while  temporarily 

assigned  to  a  higher  rank  80-22 

DISABILITY  PAYMENTS 

Sick  leave  credits  used  to  supplement. 

Calculation  of  bonus  credits  to  replenish         80-26 

DISCRIMINATION 

Intentional  discrimination  by  governmental 

entity  may  be  remedied  by  use  of  "quota"  80-28 

Invidious  discrimination  discussed  80-28 

DRUG  ABUSE 
see 
Advisory  Committee  on  Drug  Abuse 

DUCA,  SAM,  ASSESSOR,  ADDRESSEE 

Consular  office  is  leased  property 

not  entitled  to  tax  exemption  80-42 

EASEMENT 

City's  property  right  in  easement  may 

not  be  unduly  interfered  with  80-27 

Grant  created  easement  cannot  be  lost 

by  mere  nonuser,  no  matter  how  long 

nonuser  may  continue  80-27 

Grant  created  easement  may  be  extinguished 

by  abandonment  only  when  concurrence  of 

nonuser  and  clear  and  unequivocal 

intention  to  abandon  80-27 

Pipe  line  to  conduct  water  is  real  property 

owned  by  holder  of  the  easement  80-27 

Sale  of  real  property,  rules  for  sale 

by  City  and  County  of  an  easement  to 

owner  of  servient  estate  80-27 

EAST  BAY  TERMINAL 
See 

San  Francisco  Bay  Area  Transportation  Terminal 
Act  Government  Code  Section  67500  through  67640 
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EASTER  SUNRISE  SERVICES 

Park  property  may  be  used  for  worship 

services  80-63 

EDUCATION 

See  also 

San  Francisco  Unified  School  District 

EDUCATION,  BOARD  OF 

Election  of  members  is  a  municipal  affair         80-35 

Election  of  members  of  Board  of  Education 

Charter  procedures  apply  80-51 

Members  are  municipal  officers  80-35 

ELECTION 

Board  of  Education  members  Charter 

provisions  govern  80-51 

Certification  of  election  results  in 

City  and  County  of  San  Francisco  by 

Registrar  of  Voters  80-50 

Charter  revision  alternatives  to  revised 

charter  and  amendments  to  existing  charter 

may  be  submitted  to  voters  at  same  election       80-46 

Cost  of  school  district  elections  to  be 

apportioned  where  city  and  district 

boundaries  are  not  coterminous  80-35 

Cost  of  school  district  elections  to  be 

borne  by  city  and  district  when  boundaries 

are  coterminous  80-35 

Declaration  of  election  results  in  City  and 

County  of  San  Francisco  by  Board  of  Supervisors   80-35 

Defined  80-71 

General  election  laws  do  not  apply  to 
election  of  municipal  officers  unless 
Charter  itself  adopts  them  80-51 

Municipal  election  is  municipal  affair 

subject  to  municipal  control  80-51 

Municipal  officers.  Charter  provisions  govern     80-51 
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ELECTION  (Cont'd) 


Municipal  officers,  voters  have  plenary 
authority  to  provide  in  Charter  the 
manner  in  which  and  the  term  for  which 
municipal  officers  are  elected 

Supervisors  have  discretionary  power  to 
determine  date  of  an  election 


80-57 
80-57 


Two  proposals  of  equal  dignity  and  of  same 

general  purpose  approved  by  voters, 

one  with  higher  number  of  votes  prevails 

ELECTION  MUNICIPAL 

Charter  provisions  in  conflict  with 
general  election  laws.  Charter  governs 


80-46 


80-51 


Charter  silent  as  to  certain  procedures 
general  election  provisions  on  those 
procedures  do  not  apply 

General  election  laws  in  conflict  with 
Charter  provisions,  Charter  governs 

ELECTION  SPECIAL 

Charter  amendment,  sample  motion  for 
use  by  Board  of  Supervisors 

Ordinance,  sample  motion  for  use  by 
Board  of  Supervisors 


80-51 
80-51 

80-3 
80-3 


EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE 

Appointment  once  made,  Civil  Service 
Service  Commission  cannot  change 
the  appointment  date 


80-38 


Appointment  to  permanent  position 

delayed  by  alleged  Civil  Service 

Commission  error.   Commission  lacks 

jurisdiction  to  correct  error  once 

appointment  is  made  80-38 

Claim  for  retroactive  seniority  and 

back  pay  Civil  Service  Commission  without 

jurisdiction  to  grant  once  eligible 

is  appointed  80-38 

Continuous  service  administratively  defined  as 

the  absence  of  a  break  in  service  of  more 

than  six  months  following  resignation  80-55 
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EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE  (Cont'd) 

Incumbents  of  lower  class  presently 

performing  duties  of  proposed  new  class 

have  no  status  rights  to  new  class  80-60 

Length  of  service  calculated  to  include 

first  day  of  service  80-23 

New  classification  of  position  status 

rights  of  incumbents  Civil  Service  Rule  18        80-60 

Pay  claim  for  retroactive  pay  based  on 

Civil  Service  Commission  error  which  caused 

delayed  appointment  to  permanent  position         80-38 

Permanent  position,  right  to  permanent  position 
acquired  by  civil  service  examination  80-60 

Seniority.   Claim  for  retroactive 

seniority  based  on  Civil  Service  Commission 

error  which  caused  delayed  appointment  to 

permanent  position  80-38 

Sick  leave  credits  used  to  supplement 

disability  payments  calculation  of  bonus 

credits  to  replenish  80-26 

Status  rights  of  incumbents  presently 

performing  duties  of  proposed  new  class  80-60 

Contract  employees  may  not  be  used  if 
personal  services  can  be  performed  by 
classified  civil  service  employee  80-20 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  CLASSIFIED 
Contract  employee  may  not  be  used  if 
personal  services  can  be  performed  by 
classified  civil  service  employee  80-20 

EMPLOYEE,  CIVIL  SERVICE  EMPLOYEE,  RETIRED 
Benefits  for  employee  members  of 
Retirement  System  after  June  6,  1978  80-9 

Benefits  for  employee  members  of 

Retirement  System  on  or  before  June  6,  1978       80-9 

EMPLOYEE,  CONTRACT  EMPLOYEE 

Cannot  perform  work  performed  by 

classified  civil  service  employees  80-20 
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EMPLOYEE,  SICK  LEAVE 

Payment  for  accumulated  sick  leave  must 

be  based  on  continuous  service  80-55 

ENVIRONMENTAL  IMPACT  REPORT 

Permit  procedure  alternative  to  EIR  procedure     80-45 

Weather  resources  management  operations 

of  California  Department  of  Water 

Resources  exempt  from  EIR  reporting 

requirement  of  CEQA  80-45 

Weather  resources  management  operations  of 

California  Department  of  Water  Resources  subject 

to  Water  Code  Section  400  et  seq.  and  Title  23 

California  Administrative  Code 

Section  490  et  seq.  80-45 

Weather  resources  management  project. 

EIR  not  required  80-45 

FEINSTEIN,  DIANNE 

Mayor,  limit  on  terms  of  office  80-16 

FILING  FEE 

Petition  for  late  claim  relief  is 

"other  first  paper"  and  new  fee  should 

not  be  charged  80-44 

"FINANCIAL  INTEREST" 

Defined  Government  Code  Section  87103  80-29 

FIREBOAT 

Purchase  of  new  fireboat  insufficient  funds  in 

bond  issue  and  repair  of  existing  fireboat 

within  general  purpose  of  the  bond  issue         80-58 

Repair  of  existing  fireboat  rather  than 

purchase  of  new  fireboat  as  specified 

in  bond  issue  80-58 

FIRE  COMMISSION 

Firearms  for  Arson  Investigators  are 

optional  if  not  deemed  necessary  safety 

equipment  within  job  description  80-64 

FIRE  DEPARTMENT 

Arson  Investigators  have  Peace 

Officer  status  80-64 
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FIRE  DEPARTMENT  (Cont'd) 

Arson  Investigators  may  be  issued 
firearms  and  other  necessary  safety 
equipment 


80-64 


Arson  investigators,  off-duty  firearms 
dependent  upon  job  description  and 
department  rules 


80-64 


Firearm  policy  could  be  that  already 
adopted  by  Police  Department 

Overtime  payment  to  uniformed  members 
of  Fire  Department 

Safety  equipment,  arson  investigators 


80-64 

80-62 
80-64 


FIRE  DEPARTMENT  BONDS 

Fireboat  repair  may  be  done  rather  than 
purchase  of  new  fireboat  as  specified  in 
bond  issue 


80-58 


FIRE  DEPARTMENT  BUREAU  OF  FIRE  PREVENTION 

Vacation  calculation  for  uniformed  personnel  or 
modified  tour  system  with  15  years  continuous 
service 


80-47 


FIRE  DEPARTMENT  EMPLOYEE 

Claim  for  retroactive  seniority  and  back 
pay  Civil  Service  Commission  without 
jurisdiction  to  grant  once  eligible  is 
appointed 

Disability  benefits  for  members  injured  while 
temporarily  assigned  to  higher  rank 


80-38 
80-41 


Fire  Prevention  Bureau.   Vacation  calculation 

for  uniformed  personnel  on  modified  tour  system 

with  15  years  continuous  service  80-47 

Modified  tour  system  for  uniformed 

personnel  of  Fire  Prevention  Bureau, 

vacation  calculation  80-47 


Overtime  memorandum  from  Mayor 

(March  29,  1979)  not  applicable  to  uniformed 

members  of  Fire  Department 


80-62 
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FIRE  DEPARTMENT  EMPLOYEE  (Cont'd) 

Overtime  payment  to  uniformed  members  of 

Fire  Departmerit  80-62 

Uniformed  members  of  Fire  Department  overtime 

payment  80-62 

Vacation  calculation  for  uniformed  personnel  of 

Fire  Prevention  Bureau  on  modified  tour  system 

with  15  years  continuous  service  80-47 

FIRE  DEPARTMENT  EMPLOYEES  RETIREMENT 

Membership  benefits  under  Charter  Section  8.585 

may  be  waived  and  reduced  benefits  under 

Charter  Section  8.588  elected.   Cost  of 

counselling  not  from  Citys'  accumulated 

contributions  in  Retirement  Fund  80-72 

FIRE  DEPARTMENT  VACATIONS 

Calculation  for  uniformed  personnel  of 

Fire  Prevention  Bureau  on  modified  tour  system 

with  15  years  continuous  service  80-47 

Fire  Prevention  Bureau  uniformed 

personnel  on  modified  tour  system  with  15  years 

continuous  sevice  80-47 

FIRE  PROTECTION  SYSTEM  IMPROVEMENT  BONDS,  1977 

Expenditure  of  funds  for  purpose  other  than 

one  specifically  stated  in  bond  issue  80-58 

FRENCH  CONSULATE 

Tax  exemption  not  allowed  if  property  leased 

for  consular  office  80-42 

FUHRMAN  BEQUEST 

"Further  adornment"  80-31 

Reforestation  of  Golden  Gate  Park  80-31 

GAS  RATIONING 

Preemption  of  city  ordinance  by  Governor's 

emergency  proclamation  80-8 

GAVIN,  JOSEPH  C,  DIRECTOR  OF  PURCHASING  AND 

SERVICES,  ADDRESSEE 

Bid  specifications  may  not  limit  bids  to 

companies  providing  union  label  goods  80-14 

Leases,  legality  of  third  party  leases  80-19 
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"GENERAL  ELECTION" 

Defined  to  include  all  regularly  scheduled 

elections   Charter  Section  9.108  80-3 

GENERAL  LAWS 

Conflict  with  local  ordinance,  general  state 

law  prevails  80-8 

"GENERAL  STATE  ELECTION" 

Defined   Elections  Code  Section  20  80-1 

GERSTLEY,  JAMES  M. ,  ASIAN  ART  COMMISSION,  ADDRESSEE 
Conflict  of  interest,  Asian  Art  Conunission 
purchase  of  Chinese  paintings  from 
Asian  Art  Foundation  80-5 

GOLDEN  GATE  PARK 

Fuhrman  Bequest  funds  to  be  used  for 

reforestation  80-31 

Reforestation  using  Fuhrman  Bequest  funds         80-31 

"GOVERNING  BODY" 

Defined  Government  Code  Section  5402  80-50 

GRANDFATHER  CLAUSE 

Adult  Bookstore  Ordinance,  analysis  80-36 

Application  filed  late  must  be  treated  as  a 

new  business  application  80-36 

Judicial  construction  80-36 

Legal  theory  80-36 

Legislative  prerogative  80-36 

Limits  discretion  of  regulating  authority         80-36 

Purpose  80-36 

Time  limitation  is  integral  part  of  the 

operation  of  the  law  80-36 

Timely  application  and  proof  of  operation  give 

automatic  permits  without  notice  or  hearing 

Police  Code  Section  791.2  80-36 

GREENLAW,  MARTIN,  RECREATION  AND  PARK  DEPARTMENT, 
ADDRESSEES 

Park  property  use  for  worship  services  80-63 
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GUGGENHIME,  RICHARD,  PRESIDENT,  BOARD  OF  PERMIT 

APPEALS,  ADDRESSEE 

Adult  Bookstore  Ordinance.   Grandfather  Clause 

and  40  -  day  hearing  rule  80-36 

HETCH  HETCHY  WATER  AND  POWER 

Cloud  seeding  (weather  resources  management) 

in  Lake  Lloyd  watershed.   EIR  not  required        80-45 

Weather  resources  management  project  (cloud 

seeding)  in  Lake  Lloyd  watershed.   EIR  not 

required  80-45 

HOME  RULE  POWERS 

Charter  of  1932  embodies  home  rule  powers         80-71 

Term  of  office  of  elected  official  has 
lapsed  by  operation  of  law,  voters  may 
restore  by  charter  amendment  80-57 

HOUSING  AUTHORITY 

Conflict  of  interest  deputy  executive 

director  receiving  trip  from  contractor  80-29 

HOUSING  AUTHORITY  COMMISSION 

Resolution  no.  2244  April  26,  1979 

Conflict  of  interest  80-29 

HOUSING,  UPPER  INCOME 

Opera  Plaza  80-39 

HUI,  HELEN  Y.  H. ,  ATTORNEY  FOR  THE  PEOPLE'S 

REPUBLIC  OF  CHINA,  ADDRESSEE 

Property  owned  by  foreign  government  and 

used  exclusively  for  consular  purposes  is 

exempt  from  ad  valorem  property  tax  80-37 

"INCLUDE" 

Defined  80-58 

INDUSTRIAL  DISABILITY 
See  also 
Disability 

Retirement  Board  is  sole  judge  as  to  when 

employee  entitled  Charter  Section   8.515  80-15 

INDUSTRIAL  DISABILITY  PAYMENTS 

Sick  leave  credits  used  to  supplement, 

calculation  of  bonus  credits  to  replenish         80-26 
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INITIATIVE 

Filed  with  clerk  of  Board  of  Supervisors 

less  than  90  days  prior  to  statewide  general 

election  at  which  will  be  voted  upon  80-57 

Time  limits  governing  submission  of 

initiative  charter  amendments  80-57 

INITIATIVE  CHARTER  AMENDMENT 

Filing  may  be  done  at  any  time  since  90-day 

limitation  is  directory  only  80-57 

INITIATIVE  POWER 

Declaration  of  policy,  procedure  for  submission 

to  voters  80-3 

Discussion  80-57 

Full  exercise  of  initiative  power,  California 

Courts  so  resolve  all  doubt  and  ambiguities       80-57 

Ordinance  -  procedure  for  submission  to  voters    80-3 

Power  reserved  by  the  people  and  not  a  right 

granted  to  them  80-57 

"INVESTMENT" 

Defined  Charter  Section   8.510  80-72 

JAGUAR  ADULT  BOOKSTORE 

Application  for  permit  80-36 

JEWISH  COMMUNITY  CENTER 
See 
United  Jewish  Community  Center 

JOHNSON,  JAMES  H.,  DIRECTOR,  MAYOR'S  OFFICE  OF  COMMUNITY 
DEVELOPMENT,  ADDRESSEE 

Supervisors  need  not  approve  specific  site 

acquisition  under  community  development 

contract  80-30 

KAHN,  JACOB,  M.  D. 

Sick  leave  payment,  calculation  must  be 

based  on  continuous  service  80-55 

KEARNY,  THOMAS,  RECORDER,  ADDRESSEE 

Recorder  must  record  official  documents  of 

San  Francisco  Redevelopment  Agency  without  fee    80-11 
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KEARNEY,  THOMAS  P.,  REGISTRAR  OF  VOTERS,  ADDRESSEE 
Mayor,  limit  on  terms  of  office 
Charter  Section  9.101  80-16 

Municipal  court  judge,  term  of  office  80-1 

KOPP,  QUENTIN  L.,  BOARD  OF  SUPERVISOR,  ADDRESSEE 
BART  fare  differential  may  be  based  on 
residence  because  of  tax  support  provided         80-69 

Charter  amendments,  time  limits  governing 

submission  80-57 

Collection  of  assessments,  options  to  improve     80-61 

Municipal  Railway  fare  differential  based  on 

residence  because  of  tax  support  provided 

by  resident  users  80-73 

LAKE  LLOYD 

Weather  modification  (cloud  seeding) 

environmental  impact  report  not  required  80-45 

LANDMARKS  PRESERVATION  ADVISORY  BOARD 

Architect  member  with  client  who  applies  for 
Certificate  of  Appropriateness.  Conflict  of 
interest  80-52 

Conflict  of  interest.   Architect  member  with 

client  who  applies  for  Certificate  of 

Appropriateness  80-52 

LATE  CLAIM 

Filing  fees  not  charged  on  a  complaint  following 

grant  of  a  late  claim  application  80-44 

LAWSON,  EDWARD,  SUPERVISOR,  CHAIR,  STREETS 

AND  TRANSPORTATION  COMMITTEE,  ADDRESSEE 

Transit  lines,  abandonment  and  discontinuance 

Charter  Section  3.595(c)  80-56 

"LEASE" 

Defined  80-28 

LEASES 

Third  party  leases  in  public  sector  are  legal     80-19 
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LEE,  JEFFERY,  DIRECTOR  OF  PUBLIC  WORKS,  ADDRESSEE 
Sale  of  easement  by  City  and  County  of  San 
Francisco  to  owner  of  servient  estate  80-27 

Sewer  service  charge  to  be  paid  by  Port 

of  San  Francisco  for  premises  directly 

operated  by  the  Port  80-48 

LEGISLATIVE  INTENT 

Time  limit,  tests  to  distinguish  directory 

and  mandatory  time  limits  80-36 

LEVY,  ROBERT  C. ,  SUPERINTENDENT,  BUREAU  OF 
BUILDING  INSPECTION,  ADDRESSEE 

RAP  program  in  Upper  Ashbury  80-59 

"LICENSE" 

Defined  80-28 

LIGHT  RAIL  VEHICLE  OPERATORS 
see 
Municipal  Railway  Light  Rail  Vehicle  Operators 

LIKE  WORK  -  LIKE  PAY 

Firefighters  temporarily  assigned  to 

higher  rank,  disability  benefits  if 

injured  while  so  assigned  80-41 

McGREW,  PATRICK,  LANDMARKS  PRESERVATION 
ADVISORY  BOARD,  ADDRESSEE 

Conflict  of  interest  80-52 

MALLOY,  THOMAS,  GENERAL  MANAGER,  RECREATION  AND 
PARK  DEPARTMENT,  ADDRESSEE 

Fuhrman  Bequest  funds  may  be  used  for 

reforestation  of  Golden  Gate  Park  80-31 

"MARKET  VALUE,  RATIONALLY  DETERMINED" 

Discussed  80-27 

MARTOCCHIO,  JOSEPH 

Conflict  of  interest,  contractor  paid 

for  trip  made  by  Deputy  Executive 

Director,  Housing  Authority  80-29 

MATTROCCE,  DANIEL,  GENERAL  MANAGER,  RETIREMENT 

SYSTEM,  ADDRESSEE 

Funding  for  cost  of  implementing  Charter 
Section  8.559-14  and  8.585-14   (Proposition  F, 
election  of  November  4,  1980)  80-72 
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MAYOR 

Budget  reductions  which  affect  employee 

working  conditions.   Mayor's  office  must 

meet  and  confer  with  employee  representatives     80-40 

Meet  and  confer  duty  only  extends  to  budget 

reductions  which  will  materially  alter 

existing  wages,  hours  of  employment  or 

working  conditions  80-40 

Meet  and  confer  responsibilities 

Government  Code  Section  3500  et  seq.  80-40 

Office  of  Mayor,  appointment  80-16 

Office  of  Mayor,  election  80-16 

Office  of  Mayor,  limitation  to  two 

successive  terms  80-16 

Overtime  memorandum  (March  29,  1979)  does 

not  apply  to  uniformed  members  of 

Fire  Department  80-62 

Power  to  propose  declarations  of  policy 
and  ordinances  for  submission  to  voters 
at  regularly  scheduled  elections  80-3 

Power  to  propose  ordinances  and 

declarations  of  policy  for  submission 

to  voters  at  regularly  scheduled  elections        80-3 

Term  of  office,  limitations 

Charter  Section  9.101  80-16 

MAYOR'S  OFFICE  OF  COMMUNITY  DEVELOPMENT 
Power  to  transfer  money  to  private 
sub-grantee  for  site  acquisition  80-30 

Supervisors  approval  of  specific  site 

acquisition  under  community  development 

contract  not  required  80-30 

MAYOR'S  OFFICE  OF  EMPLOYMENT  AND  TRAINING 

Apprentice  stationary  engineer  training 

Southeast  Sewage  Treatment  Plant  80-2 

MEEKS,  PERKER  L.,  JR. 

Municipal  court  judge  term  of  office  80-1 
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MEMORANDUM  OF  UNDERSTANDING 

Departmental  MOUs  may  be  entered  into  at 

any  time  80-65 

Public  Utilities  Commission  Departmental  MOUs 

may  be  entered  into  at  any  time  80-65 

MERRILL,  ROBERT  W. ,  PRESIDING  JUDGE,  SUPERIOR  COURT, 
ADDRESSEE 

Probation  departments  juvenile  and  adult  are 

county  offices  and  budgets  are  subject 

to  Charter  Section  6.200  et  seq.  80-24 

MEYERS-MILIAS-BROWN  ACT 

Meet  and  confer  intent  can  only  be 

achieved  by  requiring  branch  of  government 

with  ultimate  authority  to  meet  and  confer 

when  it  anticipates  action  which   will 

affect  working  conditions  of  represented 

employees  80-40 

MINORITY  GROUP 

Preference  based  on  race  or  ethnic  origin 

forbidden  under  California  Constitution  80-28 

MOLINARI,  JOHN  L.,  PRESIDENT,  BOARD  OF 

SUPERVISORS,  ADDRESSEE 

BART  obligation  to  remove  MUNI  streetcar 

tracks  on  Market  Street  and  17th  Street  80-34 

President,  election  and  term  of  office  of 

President,  Board  of  Supervisors  80-67 

MUNI  METRO 

Light  Rail  Vehicle  Operator  training  and 

revenue  service,  departmental  MOUs  80-65 

MUNICIPAL  AFFAIR 

Fire  Department  regulation  of  organization 

and  maintenance  including  compensation  80-66 

Payment  of  municipal  employees  a  purely 

local  affair  80-66 

Police  department  regulation  of  organization 

and  maintenance  including  compensation  80-66 

State  legislative  acts  dealing  with  purely 

municipal  affair  generally  have  no  effect 

in  charter  cities  80-8 
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MUNICIPAL  AFFAIR  (Cont'd) 

Term  of  office  of  elected  official,  power 

of  voters  to  change  80-57 

MUNICIPAL  COURT  JUDGE 

Appointment  of  successor  less  than  10  months 

prior  to  election,  term  of  appointee  80-1 

Term  of  office  80-1 

Term  of  office  of  appointee  Government 

Code  Section  71180  80-1 

Vacancy  in  office  and  appointment  of  successor 

less  than  10  months  prior  to  election,  term 

of  office  of  appointee  80-1 

Vacancy  in  office  less  than  10  months  prior  to 

election,  term  of  office  of  appointee  to 

fill  vacancy  80-1 

MUNICIPAL  RAILWAY 

Fare  differential  may  be  based  on  residence 

because  of  tax  support  provided  by  resident  users  80-73 

Light  Rail  Vehicle  Operator  training  and 

revenue  service,  departmental  MOUS  60-65 

Rate  differential  may  be  based  on  residence 

because  of  tax  support  provided  by  resident  users  80-73 

Route  changes  procedure  Charter 
Section  3.595(c)  80-56 

Track  removal  on  Market  Street  and  17th 

Street  is  legal  obligation  of  Bay  Area  Rapid 

Transit  District  80-34 

Transit  service,  5  year  plan  to  realign 

service  on  grid  pattern  80-56 

MUNICIPAL  RAILWAY  LIGHT  RAIL  VEHICLE  OPERATORS 

Working  conditions  subject  to  authority  of  PUC    80-65 

MURPHY,  CORNELIUS  P.,  CHIEF  OF  POLICE,  ADDRESSEE 

Disability  benefits  for  officers  temporarily 

assigned  to  higher  (classifications)  ranks        80-22 

Peace  Officer  status  of  Patrol  Special 

Officers  80-66 
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-69 

80- 

-73 

80- 

-69 

80- 

-73 

NEIGHBORHOOD 

Residence  requirement  prohibited  California 
Constitution,  Article  XI,  Section  10(b)  80-2 

NON-RESIDENT 

Fare  differential  may  be  based  on  residence 
because  of  tax  support  provided  by  resident 
users 

see  also 

Rate  differential  may  be  based  on  residence 
because  of  tax  support  provided  by 
resident  users 

see  also 

Utility  rate  differential  may  be  based  on 

residence  because  of  tax  support  provided  by 

resident  users  80-69 

see  also       80-73 

NORTH  CENTRAL  COAST  REGIONAL  COMMISSION 

Alternate  members  Board  of  Supervisors  lacks 

power  to  appoint  and  remove  directly  80-10 

Members  from  San  Francisco.   Power  of  Board 

of  Supervisors  to  appoint  and  remove  the  two 

members  it  has  appointed  80-10 

Supervisors,  Board  has  power  to  remove  two  members 

it  has  appointed  80-10 

Supervisors  lack  power  to  appoint  or  remove 

directly  two  alternate  members  80-10 

NOTHENBERG,  RUDY,  EXECUTIVE  DEPUTY  TO  THE  MAYOR, 
ADDRESSEE 

Meet  and  confer  on  Mayor's  budget  allocations     80-40 

Procedures  for  submission  of  charter  eimendments, 

ordinances  and  declarations  of  policy  to  voters 

by  Board  of  Supervisors  and  Mayor  80-3 

ODD-EVEN  GASOLINE  RATIONING  PLAN 

Preemption  of  city  ordinance  by  Governor's 

emergency  proclamation  80-8 
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OFFICERS  AND  EMPLOYEES 

Suspension  and  removal  Charter 

Section  8.107  80-53 

OKAMOTO,  RAI,  CITY  PLANNING  DIRECTOR,  ADDRESSEE 

Condominium  conversion  application  withdrawal     80-21 

OLSON,  CARL  M. ,  COUNTY  CLERK,  ADDRESSEE 

Filing  fees  on  a  complaint  following  grant 

of  a  late  claim  application  80-44 

OPERA  PLAZA  PROJECT 

Financing  by  tax-exempt  bonds,  SB  99  financing 
subsequently  codified  in  Health  and  Safety  Code 
Section  33750  et  seq.  80-39 

ORDINANCE 

Amendment  by  resolution  invalid   •  80-48 

Amendment  only  by  subsequent  ordinance  80-48 

Conflict  with  the  Charter,  Charter  will  control    80-22 

Conflict  with  Charter,  ordinance  cannot  change 

or  limit  Charter  provisions  80-41 

Presumption  of  validity.   If  any  rational 

grounds  exist  for  its  enactment,  it  is  not 

an  improper  exercise  of  police  power  80-12 

Procedure  in  Charter  prevails  if  conflict  with 

state  statute  80-3 

Sovereign  exempt  from  its  own  ordinances  unless 

ordinance  is  made  specifically  applicable 

thereto  80-48 

Unconstitutional  determination  only  by  a  court 

of  law  not  by  administrative  agency  80-12 

OWYANG,  GERALD  K.,  OFFICE  OF  ENVIRONMENTAL  REVIEW, 

DEPARTMENT  OF  CITY  PLANNING,  ADDRESSEE 

Environmental  Impact  Report  not  required  for 

proposed  cloud  seeding  program  80-45 


PARK 


Permit  procedure  for  use  of  park  property         80-63 
Regulation  of  First  Amendment  activities  80-63 
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PARK  (Cont'd) 

Religious  event  in  park.   City  may  not 
co-sponsor  nor  may  it  be  part  of  a  coalition 
with  clergy  to  sponsor  such  events 

Religious  services,  permit  procedure 

PARK  PROPERTY 

Permit  procedure  for  religious  services  on 
park  property 

Religious  services  permit  procedure 

PARKING  TAX  FUND 

Commission  on  the  Aging  contract  with  United 

Jewish  Community  Center.   Payment  of  public 

funds  for  obligations  omitted  from  written 

contract  by  mistake  80-68 

PATROL  SPECIAL  POLICE  OFFICERS 
See 
Police  Department  Employees 

PATTERSON,  JAY,  REGISTRAR  OF  VOTERS,  ADDRESSEE 

Charter  Amendments  and  new  Charter,  effect 

of  concurrent  passage  80-46 

Charter  amendments,  time  limits  governing 

submission  80-57 

Charter,  submission  of  proposed  new  charter       80-43 

Election  costs  for  governing  boards  of  San 

Francisco  Unified  School  District  and 

Community  College  District  80-35 

Election  of  members  of  the  Board  of  Education 

Charter  procedures  apply  80-51 

Recall  of  Supervisors,  procedures  80-32 

"PEACE  OFFICER" 

Defined  Penal  Code  Sections  830.1  and  830.6(a) 

and  27  Ops .Cal.Atty .Gen. 213  80-66 

PENSION 

Primary  objective:   "to  induce  competent  persons 

to  enter  and  remain  in  public  employment"         80-9 
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PEOPLE'S  REPUBLIC  OF  CHINA 

Property  owned  by  foreign  government  and  used 
exclusively  for  consular  purposes  exempt  from 
ad  valorem  property  tax  80-37 

PERMIT  APPEALS,  BOARD  OF 

Appellant  must  appeal  issuance  of  permit 

and  also  denial  of  permit  for  exclusive  right 

at  given  location  to  operate  as  recreational 

equipment  vendor  80-12 

Guidelines  adopted  by  the  Chief  of  Police  for 

recreational  equipment  vendor  permits-Board 

not  bound  by  the  guidelines  80-12 

Lacks  power  to  determine  constitutionality  of 

the  recreational  equipment  vendor  ordinance       80-12 

Power  to  issue  permit  on  appeal  80-36 

PHILLIPPINE  CULTURAL  AND  TRADE  CENTER  . 

Opera  Plaza  project  80-39 

PITTMAN,  JEROME 

Civil  Service  Commission  lacks  jurisdiction  to 

grant  back-dated  seniority  or  back  pay  once 

eligible  is  appointed  to  a  position  80-38 

"PLENARY" 

Defined  80-57 

POLICE,  CHIEF  OF 

Power  to  adopt  guidelines  for  granting  and 

denial  of  permits  for  recreational  equipment 

vendors  80-12 

Power  to  adopt  guidelines  for  recreational 

equipment  vendors  permits  without  public 

notice  and  hearing   Police  Code 

Section  1052  80-12 

Power  to  issue  adult  bookstore  permits.   Grand- 
father clause  and  the  40-day  hearing  rule  in  the 
Adult  Bookstore  Ordinance  80-36 

POLICE  COMMISSION 

Power  to  appoint  and  manage  Police  Department 

Charter  Section  3.530  80-66 

Power  to  discipline  for  misfeasance  any  act 

of  the  Patrol  Special  Police  Officers  they 

empower  80-66 
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POLICE  DEPARTMENT 

Firearm  procedure  an  accurate  statement  of 

the  current  law  which  can  be  adopted  by 

Fire  Department  80-64 

Lacks  power  to  refuse  to  reinstate  an  officer 

to  duty  when  Retirement  Board  finds  he  can  work   80-15 

Safety  equipment  off-duty  weapon  requirements 

optional  with  officer  80-64 

POLICE  DEPARTMENT  EMPLOYEE 

Patrol  Special  Police  Officers  are  peace  officers 

with  full  police  power  within  the  borders  of 

the  City  and  County  of  San  Francisco  80-66 

Patrol  Special  Police  Officers 

duties  and  responsibilities  80-66 

Patrol  Special  Police  Officers 

payment  by  private  sector  for  official  acts 

is  authorized  by  Charter  Section  3.536  80-66 

Patrol  Special  Police  Officers 

subject  to  control,  discipline  and 

supervision  of  Police  Commission  80-66 

Police  Officers  employed  as  private 

security  guards  while  off  duty  do  not  have 

Peace  Officer  status  80-66 

POLICE  DEPARTMENT  EMPLOYEE  DISABILITY  BENEFITS 

Charter  provisions  control  if  conflict  with 

city  ordinance  80-22 

Officers  temporarily  assigned  to  higher 
classifications  80-22 

POLICE  DEPARTMENT  EMPLOYEE  RETIREMENT 

Membership  benefits  under  Charter 

Section  8.599  may  be  waived  and 

reduced  benefits  under  Charter 

Section  8.586  elected.   Cost  of 

counselling  not  from  Citys'  accumulated 

contributions  in  Retirement  Fund  80-72 

POLICE  DEPARTMENT  PHYSICIAN 

Advisory  role  only  in  Retirement  Board 

hearings  and  decisions  respecting 

industrial  injuries  80-15 
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POLICE  DEPARTMENT  PHYSICIAN  (Cont'd) 

Lacks  power  to  enforce  decision  contrary 

to  Retirement  Board  decision  80-15 

POLICE  DEPARTMENT  RETIREMENT  BENEFITS 

Membership  benefits  under  Charter  Section  8.559 

may  be  waived  and  reduced  benefits  under 

Charter  Section  8.586  elected.   Cost  of 

counselling  not  from  Citys'  accumulated 

contributions  in  Retirement  Fund  80-72 

"POLICE  OFFICER" 

Defined  80-66 

POLICE  OFFICERS 

Disability  benefits  for  uniformed  officers 

temporarily  assigned  to  higher 

classifications  80-22 

POLICE  PERMIT  BUREAU 

Adult  bookstore  permit  procedure 

Police  Code  Section  791  et  seq.  80-36 

Procedure  under  Adult  Bookstore  Ordinance 

Police  Code  Section  791  et  seq.  80-36 

POLICE  POWER 

Charter  cities  exercise  police  power 

under  authority  of  California  Constitution 

Article  XI,  Section  5(b)  80-66 

POLICE  SURGEON 
See 
Police  Department  Physician 

PORT 

Burton  Act  80-18 

History  80-18 

Power  of  Board  of  Supervisors  80-18 

Sewer  Service  charges  for  premises  directly 

operated  by  the  Port  must  be  paid  by  Port         80-48 

Transfer  Agreement  80-18 

PORT  COMMISSION 

History  80-18 


49 


PREFERENCE  TO  BIDDERS 

Purchaser  may  not  limit  bidders  for 

city  purchased  items  to  those  providing 

union  label  goods  80-14 

PRIVATE  CONTRACT 

Airport  Garage  Operating  Agreement  80-33 

Collection  of  assessments  by  private 

collection  agency  San  Francisco  Administrative 

Code  Section  10.39  and  Government  Code 

Section  26220  80-61 

PROBATION  DEPARTMENT,  ADULT 

Budget  procedure  Charter  Section  6.200  et  seq.    80-24 

County  office  not  judicial  office  80-24 

Office  created  by  Penal  Code  Section  1203.5       80-24 

PROBATION  DEPARTMENT,  JUVENILE 

Budget  procedure  Charter  Section  6.200  et  seq.     80-24 

County  office  not  judicial  office  80-24 

Office  provided  in  Welfare  and 

Institutions  Code  Section  575  80-24 

PROBATION  OFFICERS 

Appointment  controlled  by  Charter  and 

Welfare  and  Institutions  Code  Section  576         80-24 

PROBATIONARY  EMPLOYEE 

Termination  notice  by  letter  having  one 

date  and   postmark  of  another  date  80-23 

"PROMISE" 

Defined  80-7 

PROPERTY 

Gift  of  property  cannot  be  made  by 

City  and  County  of  San  Francisco  80-27 

PROPERTY  TAX 

Consular  premises  on  property  leased  by 

foreign  consulate  not  entitled  to  tax  exemption   80-42 

Consular  premises  owned  by  People's 

Republic  of  China  and  used  exclusively  for 

consular  purposes  exempt  from 

ad  valorem  property  tax  '       80-37 
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PROPOSITION  A,  SPECIAL  ELECTION  OF  AUGUST  19,  1980  80-57 

See  also  80-67 

PROPOSITION  B,  ELECTION  OF  NOVEMBER  8,  1977  80-58 

PROPOSITION  F,  ELECTION  OF  NOVEMBER  4,  1980  80-72 

PROPOSITION  J,  ELECTION  OF  NOVEMBER  2,  1976  80-33 

PUBLIC  DEFENDER 

Collection  of  assessments  for  legal  services      80-61 

Legal  services,  collection  of  assessments         80-61 

PUBLIC  UTILITIES  COMMISSION 

Memoranda  of  understanding  - 

legality  and  effect  of  department  MOUs  80-65 

MOUs  of  department  may  be  entered 

into  at  any  time  80-65 

Municipal  Railway  route  changes  procedure         80-56 

Power  to  determine  working  conditions 

for  Light  Rail  Vehicle  operation  80-65 

Power  to  negotiate  MOUs  relating  to  working 

conditions  within  management  powers  80-65 

PUBLIC  UTILITY 

Municipal  Railway  fare  differential  may 

be  based  on  residence  because  of  tax 

support  provided  by  resident  users  80-73 

Rate  differential  may  be  based  on 

residence  because  of  tax  support 

provided  by  resident  users  80-73 

Rate  differential  must  be  based  on 
difference  in  conditions  of  service 


Rate  differential  (streetcar  fare) 
based  solely  on  residence  may  be 
unconstitutional 


80-69 

see  also 

80-73 

80-69 

see  also 

80-73 
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PUBLIC  UTILITY  (Cont'd) 

Rates  for  identical  service  under  identical 

conditions  must  be  the  same  80-69 

see  also       80-73 

PUBLIC  WORKS,  DEPARTMENT  OF 

Apprentice  stationary  engineer  training 

Southeast  Sewage  Treatment  Plant  80-2 

PURCHASER 

Lacks  power  to  limit  bids  to  companies 

providing  union  label  goods  80-14 

QUORUM 

Boards  and  Commissions  80-53 

"QUOTA" 

Absent  finding  of  intentional  discrimination, 
constitutionality  of  quota  has  not  been  resolved  80-28 

Intentional  discrimination  by  governmental 

entity  may  be  remedied  by  use  of  "quota"  80-28 

RAP  (REHABILITATION  ASSISTANCE  PROGRAM) 

See 

Health  and  Safety  Code  Section  39710  et  seq. 

See  also 

San  Francisco  Administrative  Code  Chapter  32 

Abandonment  of  program  is  breach  of  contract 

with  bond  holders  80-59 

Abandonment  of  program  is  violation 

of  state  law  80-59 

Commitment  subject  to  budgetary  and 

fiscal  limitations  80-59 

Commitment  to  95%  compliance  standard  80-59 

RAP  UPPER  ASHBURY  RAP  PROGRAM 

Alteration  or  termination  of  program  80-59 

RAPID  TRANSIT  BOND  ISSUE 

Agreement  with  City  and  County  of  San  Francisco 

as  condition  to  approval  by  Board  of  Supervisors   80-34 
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"REAL  PROPERTY" 

Defined  Public  Works  Code  Section  150.1  80-48 

REAL  PROPERTY  LEASES 

Port  Conunission  leases  may  require  approval 

of  Board  of  Supervisors  Charter  Section  7.402-1   80-18 

RECALL 

Charter  fails  to  regulate  notice  of 

intention  to  file  recall  petition, 

state  law  governs  80-32 

Notice  of  intention  to  circulate  recall 

petition,  may  be  filed  with  Registrar  of 

Voters  less  than  6  months  after 

Supervisor  takes  office  80-32 

RECALL  PETITION 

Governed  by  Charter  and 

San  Francisco  Administrative  Code  Section  2.10    80-32 

Notice  of  intention  distinguished 

from  recall  petition  80-32 

Notice  of  intention  to  circulate  recall 

petition  Elections  Code  Section  27007  80-32 

RECORDER 

Duty  to  record  official  documents  of 

Redevelopment  Agency  without  fee  80-11 

"RECREATION" 

Defined  80-63 

RECREATION  AND  PARK  COMMISSION 

Concession  lease  for  binocular  equipment 

at  Coit  Tower  and  Marina  Small  Craft  Harbor 

Commission  has  no  legal  obligation  for 

competitive  bid  procedure  80-49 

Lease  of  land  by  Commission  subject  to 

approval  of  Board  of  Supervisors  80-49 

Park  property  used  for  religious  services  80-63 

Permit  procedure  for  use  of  park  property  80-63 

Religious  services  on  park  property  80-63 

Worship  services  on  park  property  .       80-63 
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RECREATION  AND  PARK  COMMISSION  PARK  PROPERTY 

Permit  procedure  for  use  of  park  property 

for  religious  services  80-63 

Religious  services  on  park  property 

permit  procedure  80-63 

RECREATION  AND  PARK  DEPARTMENT 

Fuhrman  Bequest  funds  for  reforestation  of 

Golden  Gate  Park  80-31 

RECREATION  AND  PARK  DEPARTMENT    COIT  TOWER 
Bid  procedure  for  concession  lease  for 
coin-operated  viewing  equipment  at 
Coit  Tower  and  Marina  Small  Craft  Harbor  80-49 

RECREATION  AND  PARK  DEPARTMENT    CONCESSION 
Bid  procedure  for  concession  lease  for 
coin-operated  viewing  equipment  at 
Coit  Tower  and  Marina  Small  Craft  Harbor  80-49 

RECREATION  AND  PARK  DEPARTMENT 
MARINA  SMALL  CRAFT  HARBOR 

Bid  procedure  for  concession  lease  for 

coin-operated  viewing  equipment  at 

Coit  Tower  and  Marina  Small  Craft  Harbor  80-49 

RECREATION  AND  PARK  DEPARTMENT,  STERN  GROVE 

Alcoholic  beverages  may  be  served  80-25 

Deed,  terms  80-25 

Recreational  purposes  only  80-25 

Rental  for  parties  and  weddings  80-25 

Rental  for  weddings  and  parties  80-25 

RECREATIONAL  EQUIPMENT  VENDORS 

Appeals  of  permits  80-12 

Permits  80-12 

REDEVELOPMENT  AGENCY 

Bid  process  80-39 

Procedures  80-39 

Recorder  must  record  official  documents 

of  the  Redevelopment  Agency  without  fee  80-11 
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REDEVELOPMENT  AGENCY  (Cont'd) 

State  agency  operating  under  state  law 

to  fulfill  state  purpose  80-11 

Tax-exempt  bonds  used  to  finance  construction 

of  market  rate  housing  80-39 

REDEVELOPMENT  AGENCY  WESTERN  ADDITION (A-2) 
APPROVED  REDEVELOPMENT  PROJECT  AREA 

Opera  Plaza  80-39 

REDEVELOPMENT  AGENCY  OPERA  PLAZA 

Financing  by  use  of  tax-exempt  bonds 

SB  99  financing  Health  and  Safety  Code 

Section  33750  et  seq.  80-39 

REDEVELOPMENT  PROJECT  AREAS 

Residential  construction  financing 

under  SB  99  80-39 

REGISTRAR 

Charter  duties  relating  to  submission  of 

proposed  new  charter  to  voters  80-43 

Duty  to  mail  a  copy  of  proposed  new  charter 

to  each  qualified  elector 

Government  Code  Section  34456  and 

Charter  Section  9.112  80-43 

REGISTRAR  OF  VOTERS 

Duty  to  submit  to  voters  all  properly 

qualified  initiatives  80-57 

Election  procedure  80-3 

Lacks  power  to  bill  Community  College 

District  and  San  Francisco  Unified  School 

District  for  costs  of  elections 

for  governing  boards  80-35 

Lacks  power  to  bill  San  Francisco  Unified 

School  District  and  Community  College  District 

for  costs  of  elections  for  governing  boards       80-35 

Lacks  power  to  determine  substantive 

validity  of  initiative  measure  80-57 

Power  of  ministerial  office  relating 
to  duly  qualified  initiative  charter 
amendment  80-57 
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REGISTRAR  OF  VOTERS  (Cont'd) 

Power  to  certify  election  results  in 

City  and  County  of  San  Francisco  80-50 

RESIDENCE 

BART  fare  differential  between  residents 
and  non-residents  of  BART  District  is  within 
reasonable  discretion  of  BART  Directors  80-59 

Municipal  Railway  fare  differential  based 

on  residence  because  of  tax  support  provided 

by  resident  users  80-73 

Rate  differential  determined  by  residence, 

if  rational  basis  is  legally  proper  80-69 

see  also       80-73 

Rate  differential  (streetcar  fare)  based 

solely  on  residence  may  be  unconstitutional       80-69 

see  also       80-73 

RESIDENCE  REQUIREMENT 

Community  residence  requirement  prohibited 

California  Constitution, 

Article  XI,  Section  10(b)  80-2 

Neighborhood  residence  requirement  prohibited 

California  Constitution, 

Article  XI,  Section  10(b)  80-2 

Prohibited  for  applicants  and  employees  80-2 

Prohibited  for  employees  and  applicants  80-2 

RESOLUTION 

Cannot  amend,  repeal  or  suspend  an  ordinance      80-48 

RETIREMENT  ALLOWANCE 

Fire  and  Police  Department  members  consultation 

and  counselling  under  professional  services 

contract  for  implemention  of 

Charter  Sections  8.559-14  and  8.585-14  80-72 

Police  and  Fire  Department  members 

consultation  and  counselling  under  professional 

services  contract  for  implemention  of 

Charter  Sections  8.559-14  and  8.585-14  80-72 
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RETIREMENT  BENEFITS 

Retirement  Board  is  sole  judge  as  to 

when  employee  entitled  Charter  Section  3.671      80-15 

RETIREMENT  BOARD 

Decision  prevails  over  that  of 

police  department  physician  80-15 

Employee  entitled  to  industrial  disability 

or  retirement  benefits  Retirement  Board 

is  sole  judge  Charter  Sections  3.671  and  8.515    80-15 

Lacks  Charter  authority  to  participate  in 

option  market  generally  80-17 

Lacks  power  to  trade  in  option  market  for 

purpose  of  speculation  80-17 

Employee  entitled  to  retirement  benefits 

or  industrial  disability   Retirement  Board 

is  sole  judge  Charter  Sections  3.671  and  8.515    80-15 

Investments  of  Retirement  System  must  follow 

"prudent  man"  rule  80-17 

RETIREMENT  SYSTEM 

"Administrative"  costs  shall  be  paid  by  City 

and  County  Charter  Section  8.510  80-72 

Benefits  payable  from  monies  contributed  by 

City  and  County  may  not  be  used  for  any  other 

purpose  unless  Charter  specifically  authorizes    80-72 

Fiduciary  relationship  to  its  members  80-72 

Fund  is  a  trust  fund  dedicated  to  funding 

benefits  payable  and  may  not  be  used  for  any 

other  purpose  unless  Charter  specifically 

authorizes  80-72 

"Investment"  expenses  shall  be  paid  from  the 

accumulated  contributions  of  the  City  and 

County  Charter  Section  8.510  80-72 

Investment  program  may  include  covered  call 

options  80-17 

Power  to  deposit  securities  in  bank  or 

other  recognized  depository  80-17 
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RETIREMENT  SYSTEM  (Cont'd) 

Proposition  F  (Election  of  November  4,  1980) 

designed  to  reduce  City  liabilities  and 

contributions  80-72 

Title  to  securities  may  be  held  in  a  nominee 

name  80-17 

RETIREMENT  SYSTEM,  BENEFITS 

Changes  or  reductions  disadvantageous  to 

employee  must  be  replaced  or  off  set  by 

comparable  advantageous  changes  for  those 

employees  who  accepted  employment  prior 

to  the  change  80-9 

Contractual  obligation  of  City  to  all 

employees  to  maintain  existing  Retirement 

System  for  full  term  of  their  employment         80-9 

Contractual  obligation  of  City  to  all 

employees  to  offset  fully  any  changes  which 

reduce  benefits  with  additional  benefits 

in  other  areas  80-9 

Contractual  obligation  to  fund  is  owed  by 

Community  College  District  for  their 

classified  employees  80-9 

Contractual  obligation  to  fund  is  owed  by 
San  Francisco  Unified  School  District  for 
their  classified  employees  80-9 

Employee  members  of  Retirement  System  after 

June  6,  1978  80-9 

Employee  members  of  Retirement  System  on  or 

before  June  6,  1978  80-9 

Funding  is  annual  obligation  of  City  within 

exception  of  California  Constitution 

Article  XIIIA,  Section  1  (b)  80-9 

Funding  is  voter-approved  indebtedness  within 
exception  of  California  Constitution,  Article 
XIIIA,  Section  1  (b)  80-9 

REYNOLDS,  RAYMOND  J. 

Municipal  court  judge  vacancy  in  office  80-1 

ROLLER  SKATES 

Permits  for  vendors  80-12 
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SAFETY  EQUIPMENT,  FIRE  DEPARTMENT 

Arson  investigators.  Fire  Department  80-64 

SAFETY  EQUIPMENT,  POLICE  DEPARTMENT 

Off-duty  weapon  requirements  optional 

with  officer  80-64 

SAN  FRANCISCO  BAY  CONSERVATION  AND  DEVELOPMENT  COMMISSION 
Alternate  member.   Board  of  Supervisors  lacks 
power  to  appoint  and  remove  directly  80-10 

Member  from  San  Francisco.   Power  of  Board  of 
Supervisors  to  appoint  and  remove  80-10 

Supervisors  have  power  to  appoint  and  remove 

one  member  80-10 

Supervisors  lack  power  to  appoint  or  remove 

one  alternate  member  directly  80-10 

SAN  FRANCISCO  INTERNATIONAL  AIRPORT 

Concessions,  affirmative  action  in  awarding       80-28 

SAN  FRANCISCO  INTERNATIONAL  AIRPORT  CONCESSIONS 

Affirmative  action  in  awarding  concessions        80-28 

Criteria  for  awarding  concessions  80-28 

Exclusive  right  of  concessionaire  to  occupy 

space  distinguished  from  non-exclusive 

right  Charter  Section  7.405  80-28 

Leasing  of  concessions  may  not  consider  race, 

sex  or  ethnic  origin  80-28 

Small  business  criteria  legal  if  racially  and 

sexually  neutral  80-28 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 
See  also 
Education,  Board  of 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT 

Contracts  (personal  services)  for 

non-certificated  positions  in  San  Francisco 

Unified  School  District  to  be  reviewed  by 

Civil  Service  Commission  80-20 

Elections  for  governing  board.   Costs  of 

conducting  elections  must  be  borne  by  City  and 

County  of  San  Francisco  80-35 


59 


SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT  (Cont'd) 

Election  of  members  of  Board  of  Education 

Charter  procedures  govern  80-51 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT,  EMPLOYEE, 

CLASSIFIED 

Retirement  system,  obligation  annually  to  fund 
is  within  exception  of  California  Constitution 
Article  XIIA,  Section  1  (b)  80-9 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT  EMPLOYEE, 

NON-CERTIFICATED  EMPLOYEE 

Civil  service  provisions  of  Charter  apply 

Education  Code  Section  45318  80-20 

Personal  services  contracts.  Civil  Service 

Commission  can  review  for  jurisdiction  80-20 

Services  may  not  be  circumvented  by 

contracting  with  private  concern  80-20 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT,  PERSONAL  SERVICES 
CONTRACTS 

Civil  Service  Commission  can  review  for 

jurisdiction  80-20 

SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT  RETIREMENT  SYSTEM 

Obligation  to  fund  for  classified  employees       80-9 

SB  99  FINANCING 

Residential  construction  loans  in 

redevelopment  project  areas  using  tax 

exempt  bonds  80-39 

SCAVENGERS 
See 
Health  Code  Section  280  et  seq. 

SCHOOL  DISTRICT  ELECTIONS 

Election  of  board  members  is  not  governed 

by  Uniform  District  Election  Law  80-35 

"SCOPE  OF  REPRESENTATION" 

Defined  80-40 
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SCOTT,  WALTER 

Conflict  of  interest  deputy  executive 

director  Housing  Authority  receiving  trip 

from  contractor  80-29 

"SEWAGE" 

Defined  Public  Works  Code  Section  140  80-48 

"SEWER  SERVICE" 

Defined  Public  Works  Code  Section  150.1  80-48 

SEWER  SERVICE  CHARGE 

Exemptions  Public  Works  Code  Section  145  80-48 

Payment  to  be  made  by  those  entities  defined 

by  Public  Works  Code  Section  140  80-48 

Port  must  pay  sewer  service  charges  for  premises 
directly  operated  by  the  Port  80-48 

SICK  LEAVE 

Bonus  sick  leave  credits  to  replenish  credits 

used  to  supplement  disability  payments  80-26 

Calculation  80-26 

Computation  80-26 

Disability  payments  supplemented  calculation 

of  bonus  credits  to  replenish  80-26 

Payment  for  accumulated  sick  leave  must  be 

based  on  continuous  service  80-55 

Rate  of  payment  for  accumulated  sick  leave 
credits  must  be  based  on  length  of  employee's 
continuous  service  80-53 

SIGGINS,  PHILIP  J.,  EXECUTIVE  DIRECTOR,  BOARD  OF 
APPEALS,  ADDRESSEE 

Recreational  equipment  vendor  ordinance  80-12 

SIGMUND  STERN  GROVE 

See  Recreation  and  Park  Department,  Stern  Grove 

SOUTHEAST  SEWAGE  TREATMENT  PLANT 

Apprentice  stationary  engineers  neighborhood 
residence  requirement  prohibited  80-2 
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SOUTHEAST  SEWAGE  TREATMENT  PLANT (Cont 'd) 

Residence  requirements  prohibited  by 

California  Constitution  Article  XI, 

Section  10  (b)  80-2 

SPARROW,  GLEN,  EXECUTIVE  DIRECTOR,  CHARTER 
COMMISSION,  ADDRESSEE 

Charter  commission  powers  and  procedure  80-54 

SPRINGMAN,  GEORGE  B. ,  CHIEF  INVESTMENT  OFFICER 

RETIREMENT  SYSTEM,  ADDRESSEE 

Retirement  System  investment  program  may 

include  stock  options  80-17 

STATE  CONCERN 

Conflicting  state  statute  preempts  local 

ordinance  80-8 

STATE  LAW 

Conflict  with  Charter  80-3 

STATE  PREEMPTION 

State-wide  concern  and  state  statue  conflict 

with  local  ordinance  80-8 

STATIONARY  ENGINEERS 

Apprentice  stationary  engineers  in  Southeast 
Sewage  Treatment  Plant  Community  residence 
requirement  prohibited  80-2 

STATUE 

Charter  amendment  procedure  state  statue 

prevails  if  conflict  with  charter  or  municipal 

codes  80-3 

Ordinance  enactment  procedure,  charter 

prevails  if  conflict  with  state  statue  80-3 

STATUTORY  CONSTRUCTION 

Different  words  used  in  different  parts 

of  same  statute,  presume  different  meaning 

and  effect  80-28 

see  also       80-43 

Directory  v.  Mandatory  80-57 

Language  of  statute  is  clear  courts  must 

follow  that  language  80-67 

see  also       80-43 
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STATUTORY  CONSTRUCTION  (Cont'd) 

Mandatory  v.  directory  80-57 

Time  limit,  tests  to  distinguish  directory 

and  mandatory  time  limits  80-36 

Time  limitations  80-57 

Two  possible  constructions,  adopt  that 

which  leads  to  more  reasonable  result  80-9 

STREET 

First  Amendment  activities  regulation  80-63 

Regulation  of  First  Amendment  activities         80-63 

STREETCAR  TRACKS 

Removal  on  Market  Street  and  17th  street  is 

legal  obligation  of  Bay  Area  Rapid  Transit 

District  80-34 

STREETS 

Business  upon  public  streets  not  a  vested 

right  80-12 

STREET  RAILWAY 
see 
Municipal  Railway 

SUPERIOR  COURT 

Power  to  appoint  adult  probation  officer  and 

chief  probation  officer  of  the  juvenile  court     80-24 

SUPERVISORS,  BOARD  OF 

Approval  of  Rapid  Transit  Bond  Issue, 
written  agreement  with  Bay  Area  Rapid 
Transit  as  a  condition  80-34 

Charter  amendment  sample  motion  for  submission 

to  voters  80-3 

Charter  proposed  new  charter  duty  to 

have  text  published  in  newspaper 

Government  Code  Section  34455  80-43 

City-wide  elections  replaced  district  elections 

at  Special  Election  August  19,  1980  80-57 
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SUPERVISORS,  BOARD  OF  (Cont'd) 

Contract.   Approval  by  Resolution  of 
Controller's  determination  that  work  or 
services  can  be  performed  at  lower  cost. 
Such  contracts  are  exempt  from  Civil  Service 
Commission  jurisdiction  Charter  Section  8.300-1   80-70 

District  elections  replaced  by  at-large 

elections  at  Special  Election  August  19,  1980     80-57 

Duty  to  have  proposed  new  charter  published  in 
newspaper  Government  Code  Section  34455  80-43 

Duty  to  submit  to  voters  all  properly  qualified 
initiatives  80-57 

Election,  change  in  time  at  which  and  method 

by  which  supervisors  shall  be  elected  does 

not  affect  term  of  president  80-67 

Election  Charter  Revision  Commission 

adopting  method  approved  at  Special  Election 

August  19,  1980  80-54 

Lack  power  to  act  in  contradiction  to  an 

express  limitation  or  prohibition  contained 

in  the  charter  80-71 

Lack  power  to  adopt  enactment  in  contravention 

of  an  express  provision  of  the  charter  80-71 

Lack  power  to  appoint  or  remove  directly  one 
alternate  member  from  San  Francisco  to 
San  Francisco  Bay  Conservation  and  Development 
Commission  80-10 

Lack  power  to  appoint  or  remove  directly  two 

alternate  members  from  San  Francisco  to  North 

Central  Coast  Regional  Commission  80-10 

Lack  power  to  approve  specific  site  acquisition 

under  community  development  contract  80-30 

Lack  power  to  refuse  to  submit  to  voters 

properly  qualified  initiative  charter  amendment 

which  may  be  substantively  illegal  80-57 

Lack  power  to  restore  budget  reductions  made  by 

Mayor  Charter  Section  6.205  80-40 
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SUPERVISORS,  BOARD  OF  (Cont'd) 

Lack  power  to  submit  alternatives  to  proposed 

charter  to  voters  80-46 

Memorandum  of  understanding.   Subject  matter 

within  discretion  of  department  and 

supplemental  MOU  does  not  require  concurrence 

of  Board  of  Supervisors  80-65 

Ordinance  sample  motion  for  submission  to  voters  80-3 

Power  discretionary  power  to  determine  date  of 

an  election  80-57 

Power  of  ministerial  office  relating  to  duly 

qualified  initiative  charter  amendment  80-57 

Power  to  appoint  and  remove  one  of  two 

members  from  San  Francisco  to  Bay  Area  Air 

Quality  Management  District  80-10 

Power  to  appoint  and  remove  two  members  from 

San  Francisco  to  the  North  Central  Coastal 

Regional  Commission  80-10 

Power  to  approve  airport  garage  operating 

agreement  80-33 

Power  to  approve  lease  of  land  by  Recreation 

and  Park  Commission  Charter  Section  7.403         80-49 

Power  to  approve  lease  of  real  property  with 
anticipated  revenue  of  1  million  dollars  or 
more  or  if  for  over  ten  years  duration  Charter 
Section  7.402-1  80-18 

Power  to  approve  or  reject  determination  by 

Controller  that  private  contract  services  are 

less  costly  to  City  than  if  performed  by 

civil  service  Employees  80-33 

Power  to  assign  delinquent  or  abandoned 

accounts  to  a  collection  agency,  San  Francisco 

Administrative  Code  Section  10.39 

and  Government  Code  Section  26220  80-61 

Power  to  call  special  election  to 

submit  proposed  charter  amendments  or 

ordinances  to  voters  80-3 
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SUPERVISORS,  BOARD  OF  (Cont'd) 

Power  to  declare  election  results  in  City 

and  County  of  San  Francisco  80-50 

Power  to  delegate  to  the  department 

determination  of  working  conditions  within 

framework  of  master  MOU  80-65 

Power  to  provide  for  exclusive  right  at  given 
location  to  operate  as  recreational  equipment 
vendor  80-12 

Power  to  ratify  terms  of  departmental  MOUs        80-65 

Power  to  reject  or  approve  determination  by 

Controller  that  private  contract  services  are 

less  costly  to  the  City  than  if  performed  by 

Civil  Service  Employees  80-33 

Power  to  submit  proposed  charter  amendments 

to  voters  80-3 

Power  to  withdraw  charter  amendments  or 

ordinances  on  ballot  timing  80-3 

Power  to  withdraw  ordinance  or  charter 

amendments  on  ballot  timing  80-3 

Procedure  in  calling  special  election  to 

submit  charter  amendments,  policy 

declarations  and  ordinances  to  voters  80-3 

President,  election  and  term  of  office 

Charter  Section  2.202  80-67 

see  also       80-71 

President,  election  proposed  amendment  of 

Rule  1.5  in  direct  conflict  with  Charter 

Section  2.202  and  is  therefore  invalid  80-71 

see  also       80-67 

Recall  procedures  80-32 

Term  of  office,  power  of  voters  to  change         80-57 
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SUPERVISORS,  BOARD  OF,  RULES  OF  ORDER,  Rule  1.5 
Amendment  proposed  in  direct  conflict  with 
Charter  Section  2.202  and  is  therefore  invalid    80-71 

See  also       80-67 

SUPERVISORS,  BOARD  OF,  RULES  OF  ORDER,  RULE  5.5 

Charter  amendments,  procedure  for  submission 

to  voters  80-3 

TIME  LIMIT 

Tests  to  distinguish  between  directory  and 

mandatory  time  limits  80-36 

TOWER  OPTICAL  COMPANY,  INC. 

Binocular  concession  lease  at  Coit  Tower 

and  Marina  Small  Craft  Harbor.   Bid  procedure 

by  Recreation  and  Park  Department  80-49 

TRANSBAY  TERMINAL 
See 

San  Francisco  Bay  Area  Transportation 
Terminal  Authority  Act  Government  Code  Section 
67500  et  seq. 

TRANSPORT  WORKERS  UNION 

Memoranda  of  understanding,  legality  and 

effect  of  Departmental  MOUs  80-65 

TREASURER 

Power  to  hold  receipt  from  bank  or  recognized 

depository  in  lieu  of  possession  of  actual 

security  Charter  Section  6.311  80-17 

UNIFORM  DISTRICT  ELECTION  LAW 
See 
Elections  Code  Section  23400  through  33559 

Bay  Area  Rapid  Transit  district  governing 

board  elections  are  governed  by  Uniform 

District  Election  Law  80-35 

School  district  board  elections  not  governed 

by  Uniform  District  Election  Law  80-35 

UNION  LABEL  GOODS 

Bid  Specifications  cannot  specify  union  label 

goods  or  union  shop  80-14 

UNION  LOCAL  39 

Stationary  Engineers  Union  apprenticeship        80-2 
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UNION  SHOP 

Bid  specifications  cannot  specify  union 

shop  or  union  label  goods  80-14 

UNITED  JEWISH  COMMUNITY  CENTER 

Contract  with  Commission  on  the  Aging  for 

nutritional  services.   Terms  erroneously 

omitted  cost  of  elevator  installation.   City 

has  legally  enforceable  obligation  to  pay         80-68 

Nutritional  services  to  seniors  written 

contract  erroneously  omitted  elevator 

installation.   City  has  legally  enforceable 

obligation  to  pay  80-68 

UPPER  ASHBURY  REHABILITATION  ASSISTANCE  PROGRAM 

Alteration  or  termination  of  program  80-59 

"USER" 

Sewer  Service  Charge  -  "User"  responsible 

for  payment  of  Water  Department  metered 

charges  and  sewer  service  charge  80-48 

"VESTING" 

Defined   California  pension  law  80-9 

VIENNA  CONVENTION 

Property  leased  by  foreign  consulate  for 

consular  office  not  entitled  to  tax  exemption     80-42 

Property  owned  by  foreign  government  and  used 
exclusively  for  consular  purposes  exempt  from 
ad  valorum  property  tax  80-37 

VIENNA  CONVENTION  OF  1963 

Article  32   Consular  premises  exempt  from 

all  taxes  80-37 

see  also       80-42 

VOTERS 

Approval  of  two  proposals  of  equal  dignity 
and  of  same  general  purpose.   One  with  higher 
number  of  votes  prevails  80-46 

Lack  power  to  propose  new  charter  or  revised 

charter  or  alternative  propositions  80-46 
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VOTERS  PAMPHLET 

Arguments  to  be  printed  for  proposed  new 

charter,  no  limit  to  number  of  arguments         80-43 

Printing  specifications  Government  Code 

Section  34456  and  San  Francisco 

Administrative  Code  Sections  5.78  through  5.80    80-43 

VOTES 

Higher  number  of  votes  prevails  when 

two  proposals  of  equal  dignity  and  of  same 

general  purpose  both  approved  80-46 

WALKER,  ALBERT  C.  ASSISTANT  SECRETARY,  CIVIL 

SERVICE  COMMISSION,  ADDRESSEE 

Residence  requirements,  apprentice  stationary 
engineers  in  Southeast  Sewage  Treatment  Plant     80-2 

Seniority  and  pay,  jurisdiction  of  Civil 

Service  Commission  to  grant  back-dated 

seniority  and  back  pay  80-38 

WALKER,  NANCY 

Recall  of  Supervisor  Nancy  Walker,  procedure      80-32 

WALSH,  JOHN  J.,  GENERAL  MANAGER,  PERSONNEL, 

CIVIL  SERVICE  COMMISSION  ADDRESSEE 

Civil  Service  Commission  authority  with 

regard  to  proposed  San  Francisco  Unified 

School  District  Personal  Services  Contracts       80-20 

Classification  of  new  position,  status  rights 

of  incumbents.  Civil  Service  Rule  18  80-60 

Contracts  for  personal  service,  review  by 

Civil  Service  Commission  80-70 

Public  Utilities  Commission  MOU's 

legality  and  effect  80-65 

Sick  leave  credits  used  to  supplement 

disability  payments  80-26 

Sick  leave  payment  calculation  of  service         80-55 

WALTI,  PAUL 

Easement  for  surface  drainage  sewer  to  be 

sold  to  owner  of  servient  estate  80-27 
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WASTEWATER  MANAGEMENT  AFFIRMATIVE  ACTION 
STATEMENT 

Employees  at  new  treatment  facilities  80-2 

WEATHER  RESOURCES  MANAGEMENT 

EIR  reporting  requirements  of  CEQA  not 

applicable  80-45 

Permit  procedure  of  Water  Code  400  et  seq. 

and  Title  23,  California  Administrative  Code, 

Section  490  et  seq.  80-45 

WILLIAMS,  CARL,  EXECUTIVE  DIRECTOR,  SAN  FRANCISCO 
HOUSING  AUTHORITY,  ADDRESSEE 

Conflict  of  Interest  80-29 

WORKING  CONDITIONS 

Exclusive  negotiating  authority  of  department 

for  some  working  conditions  80-65 

Supervisors  do  not  control  all  working 

conditions  80-65 
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:ity  and  County  of  San  Francisco: 


Office  of  City  Attorney 


G*org«  Agnost, 
City  Attorney 


January   4,    1979 


SUBJECT: 

REQUESTED  BY: 
PREPARED  BY: 


OPINION  NO.  80-1 


Vacancy  in  Office  of  Municipal  Court  Judge  and 
Appointment  of  Successor  to  That  Office,  Both 
Occurring  Less  Than -;;ren  Months  Prior  to  Election 
for  That  Office. 


Thomas  P.  Kearny 
Registrar  of  Voter 

Burk  E.  Delventhal 
Deputy  City  Attorney 


COCUfVjErJTS  DEPT. 

APR    31980 

'""f-M  FRAfsiCSSCO 
■3L5C  LIBRARY 


QUESTION  PRESENTED 

Does  the  vacation  of  the  office  of  the  Municipal  Court 
judge  by  the  incumbent  and  the  replacement  thereof  by  a 
successor,  both  within  less  than  ten  months  from  the  date  of 
the  election  for  the  office,  operate  to  extend  the  te.m  of  the 
new  appointee? 


Yes. 


CONCLUSION 


ANALYSIS 


You  have  asked  this  office  for  advice  regarding  the 
status  of  the  office  of  judge  of  the  Municipal  Court,  vacated 
by  the  recent  retirement"' of  the  Honorable  Raymond  J.  Reynolds. 
Judge  Reynolds  retired  on  November  30,  1979.   On  December  21, 
1979,  Governor  Brown  appointed  Perker  L.  Meeks,  Jr.,  to  that 
office  for  the  remainder  of  the  unexpired  term  of  Judge 
Reynolds. 

Judge  Reynold's  term  of  office  would  have  expired  on 
January  4,  1981,  the  new  term  of  office  beginning  on  January  5, 
1981.  Accordingly,  Judge  Reynolds  would  have  been  required  to 
file  for  the  office  in  February,  1980,  in  order  to  run  in  the 
primary  election  in  June  of  1980.   Your  question  is  whether 
Judge  Meeks'  term  also  will  expire  on  January  4,  1981, 
therefore  requiring  him  to  stand  for  election  in  the  primary 
election  in  June,  1980. 


(<5)S58.331S 


Reem  206  Qty  HoH 


Son  FronciKO  94103 


Thomas  P.  Kearney 


January  4,  1980 


Government  Code  Section  71180  provides  in  relevant  part: 

"Any  vacancy  in  the  office  of  judge  of  a 
municipal  court  shall  be  filled  by  appointment  by 
the  Governor,  .  .  .  The  appointee  shall  hold 
office  for  the  remainder  of  the  unexpired  term  of 
his  predecessor  and  until  his  successor  is  elected 
and  qualified. 

"No  successor  to  such  appointee  shall  be 
elected  at  any  election  held  within  ten  months  of 
the  date  of  the  occurrence  of  the  vacancy." 

Since  Judge  Meeks  was  appointed  less  than  ten  months  prior 
to  the  election,  you  are  advised  that  he  will  not  stand  for 
election  in  June,  1980.  Accordingly,  neither  he  nor  potential 
candidates  may  file  for  his  office. 

Since  Section  71180  of  the  Government  Code  provides  that 
the  appointee  "...  shall  hold  office  for  the  remainder  of  the 
unexpired  term  of  his  predecessor  and  until  his  successor  is 
elected  and  qualified".  Judge  Meeks'  term  of  office  includes  the 
term  of  his  predecessor  and  continues  until  his  successor  is 
elected  and  qualified  for  office.   Campbell  v.  Hite,  57  Cal.2d 
414,  488. 

Government  Code  Section  71141  provides  that  judges  shall  be 
elected  at  general  state  elections.  A  general  state  election  is 
defined  in  Election  Code  Section  20,  as  ".  .  .  the  election  held 
throughout  the  State  on  the  first  Tuesday  after  the  first  Monday 
of  November  in  each  even  number  year." 

Accordingly,  Judge  Meeks  will  stand  for  election  in  the 
primary  election  of  June,  1982  and,  if  necessary,  in  the 
November,  1982  election.  -'See  Election  Code  Sections  25300  and 
25301.   Therefore  no  one  may  file  for  his  office  until  February 
of  1982. 

Very  truly  yours. 


'PROVED: 


City  Attorney 


GEORGE  AGNOST 
City  Attotney] 


^ENTHAL 
Deputy  City  Attorney 
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Section  7  of  that  resolution  provides: 

The  Department  of  Public  Works  shall  take  all 
appropriate  actions  to  develop  construction  jobs  and 
operational  employments  at  the  treatment  plant  from 
the  community. 

In  addition,  the  San  Francisco  Wastewater  Management 
Affirmative  Action  Statement  provides  in  relevant  part: 

A  number  of  new  employees  will  be  needed  to 
operate  the  finished  treatment  facilities.   Fifty 
percent  of  those  new  jobs  should  go  to  minorities 
and  women  if  possible.   Operational  training 
programs  should  be  developed  to  train  women  and 
minorities  for  this  project. 

The  Department  of  Public  Works  has  been  working  with 
the  Director  of  the  Mayor's  Office  of  Employment  and 
Training  to  develop  pre-apprenticeship  programs  in  order 
that  members  of  the  community  may  be  better  prepared  to 
compete  with  others  in  the  examination  for  apprentice 
stationary  engineers,  to  be  given  jointly  by  the  Civil 
Service  Commission  and  the  Stationary  Engineers  Union, 
Local  39,  in  July,  1980. 

In  view  of  these  factors,  the  question  is  whether 
the  City  in  order  further  to  insure  active  participation 
by  residents  of  the  community  and  minorities,  may  require 
that  applicants  be  residents  of  the  community  or  otherwise 
give  preference  to  residents  of  the  Bayview-Hunters  Point 
community  over  all  other  applicants  in  placing  employees 
in  these  positions.   In  particular,  the  question  is 
whether  any  provision  of  "federal  and  state  law"  precludes 
the  City  from  requiring  that  applicants  for  these 
positions  be  residents  of  the  area. 

Article  XI,  Section  10(b)  of  the  California 
Constitution  provides: 

A  city  or  county,  including  any  chartered  city  or 
chartered  county,.  .  .  may  not  require  that  its 
employees  be  residents  of  such  city,  county  .  .  .; 
except  that  such  employees  may  be  required  to  reside 
within  a  reasonable  and  specific  distance  of  their 
place  of  employment  or  other  designated  location. 
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This  section  was  placed  in  the  California  Constitution 
specifically  to  disable  municipalities  from  requiring  that  their 
employees  be  residents  of  the  community.   The  question  is  whether 
the  requirement  that  employees  be  residents  of  a  certain 
neighborhood  in  the  community  would  violate  this  proscription. 

The  City  may  undertake  all  efforts  to  encourage  people  from 
particular  neighborhoods  to  apply  for  a  position.   The  City  may 
also,  on  the  basis  of  specifically  identified  needs,  provide 
special  training  and  assistance  to  people  from  certain 
neighborhoods  in  order  to  insure  that  they  compete  successfully 
on  the  examination  and  that  they  be  placed  on  the  job. 

However,  the  City  may  not  condition  application  for  the 
position,  entitlement  to  take  an  examination,  or  selection  from  a 
list,  on  a  person's  status  as  a  resident  of  an  identified 
neighborhood  in  the  City.   Such  condition  or  qualification  would 
amount  to  the  imposition  of  a  residency  requirement  which  is 
prohibited  by  Article  XI,  Section  10(b)  whether  applied  to 
employees  (Lanam  v.  Civil  Service  Commission  of  The  City  of  Ukiah 
(1978)  80  Cal.App.3d  315)  or  to  applicants  (Cooperrider  v.  Civil 
Service  Commission  of  the  City  and  County  of  San  Francisco  (1979) 
97  Cal.App.3d  495. 

Should  you  have  any  further  questions,  please  do  not 
hesitate  to  consult  this  office. 

Very  truly  yours. 


B^RK  gTDELVENTHAL 


Deputy  City  Attorney 
APPROVED  BY 


;E0RGE  AGfk)ST      t) 


GEORGE 

City  Attorney 

BED/ay 
4227b 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


_J-^^^^  G»org«  Agnoit, 

(n^O  City  At1orn«y 
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OPINION  NO.  80-3 


SUBJECT:      Procedures  relating  to  the  submission  of  ordinances 
and  charter  amendments  by  one-third  of  the  Board  of 
Supervibors  or  the  Mayor  at  general  and  special 
elections. 


REQUESTED  BY:  Rudy  Nothenberg,  Deputy  Mayor 


PREPARED  BY: 


Burk  E.  Delventhal 
Deputy  City  Attorney 
Elisabeth  Brandon 
Legal  Assistant 


UQCUmKTS  DEPT. 

APR  31980 


QUESTION  PRESENTED 


What  rules  govern  the  calling  of  special  elections  by  the 
Board  of  Supervisors  for  the  purpose  of  submitting  charter 
amendments  and  ordinances  to  the  voters?  When  may  the  Mayor  or 
one-third  of  the  Supervisors  submit  ordinances  or  declarations  of 
policy  to  the  voters? 


ANSWER 


See  discussion  below. 


ANALYSIS:   GENERAL' PRINCIPLES 

This  memorandum  addresses  the  procedures  which  the  Board  of 
Supervisors  must  follow  in  calling  a  special  election  for  the 
purpose  of  submitting  charter  amendments,  policy  declarations, 
and  ordinances  to  the  -voters.   It  also  discusses  the  power  of  the 
Mayor  or  one-third  of  the  Supervisors  to  submit  ordinances  or 
declarations  of  policy  at  regularly  scheduled  elections. 
Ordinances  and  charter  amendments  which  are  placed  on  the  ballot 
through  petition  are  not  discussed  here,  nor  are  any  procedures 
which  are  to  be  followed  by  the  Ke(dibtrar  of  Voters  or  any  other 
City  and  County  officials  as  part  of  holding  special  elections. 

Only  the  Board  of  Supervisors  is  empowered,  under  the 
State  constitution  and  laws,  to  submit  proposed  charter 
amendments  to  the  voters,  and  only  the  Board  may  call  a  special 
election  to  submit  proposed  charter  amendments  or  ordinances  to 
the  electorate. 
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The  Mayor  may  propose  ordinances  and  declarations  of  policy 
on  her  own  motion,  to  be  submitted  to  the 'voters  at  regularly 
scheduled  elections.   The  next  regularly  scheduled  election  will 
be  the  direct  primary  election  on  Tuesday,  June  3,  1980. 

I.   CHARTER  AMENDMENTS   -   STATUTORY  AUTHORITY  • 

Authorization  for  the  submission  of  charter  amendments  to 
the  voters  is  found  in  the  California  Constitution,  Article  XI, 
Section  3,  which  provides  that  charters  may  be  adopted,  amended, 
revised,  or  repealed  by  a  majority  vote  of  the  electors  voting  on 
the  question.   Specifically,  Subsections  (b)  and  (c)  provide: 

(b)  The  governing  body  or  Charter  Commission  of 
a  county  or  city  may  propose  a  charter  or  revision. 
Amendment  or  repeal  may  be  proposed  by  initiative  or 
by  the  governing  body. 

(c)  An  election  to  determine  whether  to  draft  or 
revise  a  charter  ana  elect  a  charter  commission  may 
be  required  by  initiative  or  by  the  governing  body. 

The  State  Legislature  in  implementing  this  constitutional 
power  to  call  elections,  has  adopted  Sections  34450  et  seq.  of 
the  Government  Code.   Section  34459  provides  in  relevant  part  that 

The  charter  of  a  city  and  county  may  be  amended 
or  repealed  by  proposals  submitted  by  the  governing 
body  .  .  .   Such  proposals  shall  be  submitted  to  the 
electors  at  either  a  special  election  called  for 
that  purpose  or  at  any  general  or  special  election. 

Rule  5.5  of  the  Rules  of  the  Board  of  Supervisors  requires  that 
all  charter  amendments  for  the  June,  1980,  election  be  introduced 
on  or  before  December  31,  1979.   The  introduction  of  charter 
amendments  after  December  31,  1979,  will  require  action  by  the 
Board  to  amend  its  rule. 

The  Government  Code  sets  no  specific  deadlines  or  time 
limits  for  calling  a  special  election.   Accordingly,  should  the 
Board  wish  to  call  a  special  election,  it  should  confer  with  the 
Registrar  of  Voters  to  determine  what  time  he  would  need  for 
ballot  preparation,  establishing  precincts,  locating  polling 
places,  commencing  absentee  balloting,  etc. 
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II.   ORDINANCES 

The  genesis  of  initiative  powers  relating  to  ordinances  and 
declarations  of  policy  lies  in  Article  IV,  Section  4  of  the 
California  Constitution  in  which  "the  people  reserve  to 
themselves  the  powers  of  initiative  and  referendum."   On  that 
basis.  Charter  Section  9.108  provides  in  relevant  part  that 

Any  declaration  of  policy  may  be  submitted  to 
the  electors  in  the  manner  provided  for  the 
submission  of  ordinances.  .  .  Any  ordinance 
which  the  supervisors  are  empowered  to  pass 
may  be  submitted  to  the  electors  by  a  majority 
of  the  board  at  a  general  election  or  at  a 
special  election  called  for  the  purpose,  said 
election  to  be  held  not  less  than  30  days  from 
the  call.   Any  such  ordinance  may  be  proposed 
by  one-third  of  the  supervisors,  or  by  the 
mayor,  and  when  so  proposed  shall  be  submitted 
to  the  electors  at  the  next  succeeding  general 
election.! 

Fiscal,  administrative  and  other  matters  which  are  not  subject  to 
referendum  are  enumerated  in  Section  9.108  as  well. 

It  is  clear  that  the  Board  may  call  a  special  election  for 
the  purpose  of  submitting  an  ordinance  or  declaration  of  policy 
provided  that  the  election  must  take  place  not  less  than  30  days 
from  the  call  of  the  election.   This  -section  also  empowers  the 
Mayor  or  one-third  of  the  Board  to  submit  an  ordinance  or  a 
declaration  of  policy  at  "the  next  succeeding  general  election." 
That  language  raises  the  question:   what  is  a  general  election? 

The  authority  of  one-third  of  the  Board  of  Supervisors  to 
submit  an  initiative  ordinance  under  Charter  Section  9.108  at  a 
direct  primary  election  was  challenged  in  O'Connor  v.  Superior 
Court  (1979),  90  Cal.App.3d  107,  on  the  grounds  that  Section 
9.108  only  provided  for  such  submission  at  general  or  special 
elections,  and  not  at  primary  elections.   The  court  held  that  a 
general  election  within  the  meaning  of  Section  9.108  includes  all 
regularly  scheduled  elections.   Since  a  direct  primary  election 
is  held  on  "the  first  Tuesday  after  the  first  Monday  in  June  in 
each  even-numbered  year"  (Elections  Code  Section  23) ,  it  is  a 
regularly  scheduled  election.   Accordingly  Charter  Section  9.108 
does  empower  the  Mayor  or  one-third  of  the  Board  to  submit  an 

'^     Further  restrictions  apply  to  the  effective  date  of 
ordinances  "granting  any  public  utility  franchise  or  privilege." 
As  these  matters  are  not  within  the  scope  of  this  memorandum, 
they  are  noted  here  for  reference  only. 
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ordinance  or  a  declaration  of  policy  to  the  electorate  at  any 
general  or  primary  election.   The  next  primary  election  may  be  held 
on  June  3,  1980. 

More  specific  instructions  for  enacting  both  charter 
amendments  and  ordinances  are  to  be  found  in  the  Elections  Code. 
Section  4017  is  similar  to  Charter  Section  9.108  in  empowering  the 
legislative  body  to  submit  propositions  "to  be  voted  upon  at  any 
succeeding  regular  or  special  city  election".   Election  Code  Section 
4014  allows  any  number  of  proposed  ordinances  to  be  voted  on  at  the 
same  election,  but  the  same  subject  matter  may  not  be  voted  on  twice 
within  any  12  month  period  at  any  special  election  called  for  under 
this  article. 

As  noted  above,  San  Francisco  Charter  Section  9.108  empowers  a 
majority  of  the  Board  of  ^Supervisors  to  submit  any  ordinance  at  a 
general  election  or  at  a  special  election  called  for  tne  purpose, 
said  election  to  be  held  not  less  than  thirty  days  from  the  call. 
Accordingly  the  Board  of  Supervisors  may  call  a  special  election  for 
any  date.  That  special  election  may  coincide  and  be  consolidated 
with  the  primary  election  to  be  held  in  June,  1980. 

The  Registrar  of  Voters  requires  that  all  materials  be 
submitted  to  him  on  or  before  March  7,  1980.   The  last  regular 
meeting  of  the  Board  of  Supervisors  prior  thereto  will  be  held  on 
March  3,  1980.   In  order  to  insure  referral  to  and  action  by  a 
committee  on  a  motion  to  subirj-f  »r«.  ordinance  at  the  June  election, 
the  motion  should  be  introduceu  by  a  supervisor  not  later  than 
February  19,  1980.   Special  elections  to  be  held  on  dates  other  than 
the  date  of  the  primary  election  in  June,  1980,  would  be  handled  on 
a  case  by  case  basis.   The  Board  would  have  to  confer  with  the 
Registrar  of  Voters  and  determine  the  time  limits  and  practical 
constraints  under  which  he  operates  in  order  to  decide  whether  and 
under  what  circumstances  a  special  election  for  the  purposes  of 
submitting  an  ordinance  could  be  called. 

III.   SAMPLE  MOTIONS 
(A)   SPECIAL  ELi:mC^''S  -  CHARTER  AMENDMENTS 

It  has  been  many  years  since  a  special  election  was  called  by 
the  Board  solely  for  the  purpose  of  presenting  charter  amendments  or 
ordinances  which  originated  with  that  body  rather  than  through 
initiative  petition.   We  therefore  include  two  sample  motions  for 
use  in  proposing  both  charter  amendments  and  ordinances. 
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PROCLAIMING  AND  CALLING  A  SPECIAL  ELECTION  FOR  THE  PURPOSE  OF 
SUBMITTING  A  PROPOSED  CHARTER  AMENDMENT  TO  THE  ELECTORS  OF  THE  CITY 
AND  COUNTY  OF  SAN  FRANCISCO;  [BRIEFLY  DESCRIBE  THE  SUBJECT  OF 
PROPOSED  CHARTER  AMENDMENT] . 

RESOLVED,  That,  pursuant  to  and  in  accordance  with  the 
provisions  of  the  California  Constitution,  Article  XI,  Section  3  and 
Section  34459  of  the  Government  Code  of  the  State  of  California,  a 
special  election  be  held  in  the  City  and  County  of  San  Francisco  on 

the day  of  ,19 ,  for  the  purpose  of  submitting 

the  hereinafter  mentioned  proposed  charter  amendment  to  the  Charter 
of  said  City  and  County  to  the  qualified  electors  of  said  City  and 
County  for  their  approval  or  disapproval;  and  this  Board  of 
Supervisors  does  hereby  direct  that  a  special  election  be  held  in 
said  City  and  County  on  the  aforementioned  date  for  the  purpose  of 
voting  on  said  amendment;  and  said  Board  of  Supervisors  does  hereby 
submit  to  the  qualified  electors  of  said  City  and  County  the 
following  proposed  amendment  to  said  Charter,  to  be  voted  on  at  said 
election,  to  wit: 

A  proposal  to  amend  Section (s)  of  the  Charter  to 

provide  for  [briefly  described  subject  matter];  and  be  it 

FURTHER  RESOLVED,  That  the  Registrar  of  Voters  of  the  City  and 
County  of  San  Francisco  be  and  is  hereby  directed  to  take  all  of  the 
necessary  steps  provided  by  law  for  holding  the  aforementioned 
election,  and  to  giving  in  the  manner  provided  by  law,  the  required 
notice  of  said  election,  and  be  it 

FURTHER  RESOLVED,  That  this  Board  of  Supervisors  does  hereby 
proclaim  that  a  special  election  will  be  held  in  the  City  and  County 

of  San  Francisco  on  the  said  day  of  ,19 ,  for 

the  purpose  of  obtaining  the  approval  or  disapproval  by  the 
qualified  electors  of- said  City  and  County  of  the  aforementioned 
proposed  amendment  to  the  charter  thereof.   On  aforesaid  date,  the 
polls  shall  be  open  during  the  hours  of  ^AM  to  PM. 

(B)   SPECIAL  ELECTIONS  -  ORDINANCES, 
DECLARATIONS  OF  POLICY 

PROCLAIMING  AND  CALLING  A  SPECIAL  ELECTION  FOR  THE  PURPOSE  OF 
SUBMITTING  A  PROPOSED  DECLARATION  OF  POLICY/ORDINANCE  TO  THE 
ELECTORS  OF  THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO;  [BRIEFLY  DESCRIBE 
THE  SUBJECT  OF  PROPOSED  DECLARATION  OF  POLICY/ORDINANCE] . 

RESOLVED,  That,  pursuant  to  and  in  accordance  with  the 
provisions  of  Section  9.103  and  9.108  of  the  Charter  of  the  City  and 
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County  of  San  Francisco,  a  special  election  be  held  in  the  City  and 

County  of  San  Francisco  on  Tuesday,  the  _^ day  of  

,  19 ,  for  the  purpose  of  submitting  the  hereinafter  mentioned 

proposed  [ordinance/declaration  of  policy]  to  the  qualified  electors 
of  said  City  and  County  for  their  approval  or  disapproval  and  this 
Board  of  Supervisors  does  hereby  direct  that  a  special  election  be 
held  in  said  City  and  County  on  the  aforementioned  date  for  the 
purpose  of  voting  on  said  [ordinance/declaration  of  policy];  and 
said  Board  of  Supervisors  does  hereby  submit  to  the  qualified 
electors  of  said  City  and  County  the  following  proposed 
[ordinance/declaration  of  policy] ,  to  be  voted  on  at  said  election, 
to  wit: 

A  proposal  to  amend  [Part  ,  Chapter , Article , 

Section ,  San  Francisco  Municipal  Code  ( Code)  or 

Section  ,  San  Francisco  Administrative  Code]  to  provide  for 

[briefly  described  subject  matter] ;  and  be  it 

FURTHER  RESOLVED,  That  the  Registrar  of  Voters  of  the  City  and 
County  of  San  Francisco  be  and  is  hereby  directed  to  take  all  of  the 
necessary  steps  provided  by  law  for  holding  the  above  mentioned 
election,  and  to  giving  in  the  manner  provided  by  law,  the  required 
notice  of  said  election,  and  be  it 

FURTHER  RESOLVED,  That  this  Board  of  Supervisors  does  hereby 
proclaim  that  a  special  election  will  be  held  in  the  City  and  County 

of  San  Francisco  on  the  said  day  of  ___,  19 ,  for  the 

purpose  of  obtaining  the  approval  or  .disapproval  by  the  qualified 
electors  of  said  City  and  County  of  the  above-mentioned  proposed 
[ordinance/declaration  of  policy] .   On  aforesaid  date,  the  polls 
shall  be  open  during  the  hours  of     AM  to  PM. 

IV.   POSTSCRIPT 

It  should  be  noted  that  where  conflicts  have  existed  between 
proposed  charter  sections  and  State  law,  the  latter  has  been  held  to 
be  controlling.   Although  District  Election  of  Supervisors  Committee 
for  5%  V.  O'Connor  (1978)  78  Cal.App.3d  261,  concerned  the 
verification  of  signatures  on  initiative  petitions,  the  principle  is 
broadly  applicable.   Any  procedures  specified  in  the  Charter,  or  in 
other  city  and  county  codes,  which  are  at  variance  with  procedures 
outlined  in  the  California  statutes  are  invalid  as  to  charter 
amendments.   The  Charter  prevails,  however,  where  procedures  for  the 
enactment  of  ordinances  are  in  conflict  with  State  statutory 
provisions. 
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Should  the  Board  of  Supervisors  place  an  ordinance  or 
charter  amendment  on  the  ballot  and  then  decide  to  withdraw  it,  such 
action  would  be  defensible  as  long  as  the 'proposition  is  withdrawn 
before  the  period  for  casting  absentee  ballots  begins.   Clark  v 
Patterson  (1977)  68  Cal.App.3d  329. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


Lty  Attorney   j     » 
BUkK  E.  DELVENTHAL 


By. 

Deputy  City  Attorney 
Approved: 

'City  Attorney^ 

BED/ay 
3993b 


OPimOF  80-4     IS  MOOT. 


iry  and  County  of  San  Francisco:  OWct  of  Oty  Attorney 

C«org*  Agnott. 

'  '  January  22,   1980 

OPINION  NO.  «0-5 

SUBJECT:       Commission  Purchase  of  Chinese  Paintings  from 
Foundation:  Conflict  of  Interest. 

REQUESTED  BY:   James  K.  Gerstley,  Asian  Art  Commission.-  cocumzuts  dept. 

SAN  FRANC15CO 

PREPARED  BY:   Judith  L.  Teichman,  Deputy  City  Attorney,  public  library 

QUESTIONS  PRESENTED 

1.  May  the  Asian  Art  Foundation  loan  funds  to  the  Asian 
Art  Commission  to  buy  paintings  when  the  City  does  not  have,  or 
anticipate  having,  revenue  with  which  to  repay  the  loan  in  the 

.current  fiscal  year. 

2.  May  the  Asian  Art  Foundation  sell  paintings  to  the 
Asian  Art  Commission  and  charge  the  City  the  cost  of  purchasing 
the  paintings  plus  an  amount  equal  to  the  amount  of  the  interest 
the  Foundation  had  to  forego  by  virtue  of  having  its  money 
invested  in  the  paintings  rather  than  in  commercial  paper. 

3.  Would  the  transaction  described  above  violate  the 
conflict  of  interest  provisions  in  either  Government  Code  Section 
1090  or  Section  8.105(a)  of  the  San  Francisco  Charter  since  the 
Foundation  Trustees  also  serve  as  members  of  the  Asian  Art 
Commission. 

CONCLUSION 
1. -  Mo.   ■      ■  :  /  ■  - 

2.  Yes.  , 

3.  No. 

ANALYSIS 

The  Asian  Art  Copimission  wishes  to  acquire  a  certain 
collection  of  Chinese  paintings  for  the  Asian  Art  Museum.   The 
Asian  Art  Foundation  has  raised  a  substantial  portion  of  the 
funds  required  to  purchase  the  collection  for  the  Asian  Art 
Museum  but  needs  an  additional  §75,000. 
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The  Museum  has  a  number  of  surplus  Asian  Art  objects.   It 
will  be  offering  some  of  them  for  sale  this  calendar  year.   The 
objects  to  be  sold  are  expected  to  bring  in  $75,000  or  more. 
Proceeds  from  the  sale  of  surplus  art  objects  go  into  a  special 
City  trust  fund  and  can  only  be  drawn  for  the  acquisition  of 
other  objects  of  art.   However,  funds  to  purchase  the  painting 
collection  are  needed  in  the  very  near  future.  The  Asian  Art 
Foundation  is  willing  to  advance  the  additional  $75,000  needed  to 
buy  the  painting  collection,  but  it  would  like  to  charge  the  City 
the  interest  which  it  will  have  to  forego  during  the  period  the 
funds  are  invested  in  art  rather  than  in  commmercial  paper 
(currently  yielding  about  13%  per  year). 

-This  situation  is  likely  to  recur.  When  desirable  art 
objects  appear  on  the  market  it  is  often  necessary  to  pay  cash 
immediately.   The  Museum,  however,  prefers  not  to  sell  surplus 
objects  of  art  in  advance  of  the  need  for  funds  to  acquire  more 
desirable  objects  because  the  price  of  Asian  art  has  been 
increasing  at  an  average  of  about  20%  a  year.   This  exceeds  the 
return  on  other  City  investments.   Furthermore,  the  City  may  get 
a  better  price  for  its  art  if  it  can  leave  the  art  on  the  market 
for  a  period  of  time.  •" 

The  Foundation  tries  to  maintain  a  reserve  fund  for  Museum 
contingencies.   Although  the  Foundation  sometimes  buys  art  for 
gift  to  the  Asian  Art  Museum,  in  this  instance  the  Trustees  have 
decided  that  the  long  term  interests  of  the  Asian  Art  Museum  will 
be  better  served  if  the  reserve  funds  are  maintained.   The 
Trustees  are,  however,  willing  to  make  a  loan  from  the 
Foundation's  contingency  reserve  for  purchase  of  the  paintings. 

The  Asian  Art  Commission  consists  of  27  members  appointed 
by  the  Mayor.   It  was  created  to  satify  the  requirement  in  the 
1969  agreement  with  Avery  Brundage  that  the  Brundage  Collection 
be  managed  by  an  independent  board.   Section  28.13  of  the  San 
Francisco  Administrative  Code  describes  the  authority,  function 
and  purposes  of  the  Commission.   They  include  responsibility  for 
creating  a  charitable  foundation  to  support  the  Asian  Art 
Museum.  Pursuant  to  this  provision  the  Commission  created  the 
Asian  Art  Foundation.   Fourteen  of  the  Commissioners  serve  as 
Foundation  Trustees.   Historically  the  Foundation's  main  function 
was  to  raise  almost  $3  million  to  buy  Asian  art  for  the  Museum 
and  thus  to  enable  the  City  to  satisfy  one  of  the  conditions  in 
the  City's  1969  agreement  with  Avery  Brundage  pursuant  to  which 
Mr.  Brundage  willed  the  City  the  art  he  collected  between  July  of 
1959  and  July  of  1969. 

You  have  asked  whether  the  Commission  may  borrow  $75,000 
from  the  Foundation  to  purchase  the  Chinese  painting  collection. 
The  Commission  may  not  borrow  the  funds  because  the  City  is 
prohibited  by  Article  16,  Section  18  of  the  California 
Constitution  from  incurring  any  obligation  in  excess  of  its 
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income  in  any  given  year  without  the  approval  of  two-thirds  of 
the  voters.  Under  appropriate  circumstances,  a  department  may 
borrow  against  anticipated  revenues  in  the  current  fiscal  year, 
but  the  Director  of  the  Museum,  Yvon  d'Argence,  advises  that  it 
is  uncertain  whether  the  Asian  Art  Museum  will  be  able  to  sell 
$75,000  worth  of  its  surplus  art  prior  to  the  end  of  this  fiscal 
year. 

In  the  alternative  the  Foundation  may  purchase  the 
paintings  and  loan  them  to  the  Museum  until  the  Museum  has  the 
funds  to  purchase  them.   Although  the  Museum  may  not  enter  into  a 
legally  binding  agreement  to  purchase  the  paintings  from  the 
Foundation  without  violating  the  constitutional  limitation 
described  above,  it  is  not  unusual  for  a  governmental  entity  to 
incur  a  moral  obligation  to  take  particular  action  and  later  to 
take  the  action.   The  only  risk  to  the  Foundation  is  that  it  will 
€nd  up  with  paintings  which  it  will  have  to  sell  on  the  open 
market. 

The  next  question  is  whether  the  Foundation  may  include  i« 
the  purchase  price  an  amount  equivalent  to  the  interest  the 
Foundation  had  to  forego  by  .investing  in  the  art  rather  than 
commercial  paper.   The  effect  of  adding  this  charge  is  to  put  Khe 
Foundation  in  the  same  position  it  would  have  been  in  if  it  had 
not  purchased  the  paintings  to  preserve  their  availability  for 
the  Asian  Art  Museum.  There  is  no  prohibition  against  including 
in  the  sale  price  to  the  Museum  a  reasonable  sum  to  reimburse  the 
Foundation  for  loss  of  interest  income. 

The  last  question  is  whether  the  transaction  would  violate 
the  conflict  of  interest  provisions  in  either  California 
Government  Code  Section  1090  or  Section  8.105(a)  of  the  Charter. 
Government  Code  Section  1090  provides  in  relevent  part: 

".  •  .  city  officers  or  employees  shall  not 
be  financially  interested  in  any  contract 
made  by  them  in  their  official  capacity^  or   ■ 
by  any  body  or  board  of  which  they  are 
members.   Nor  shall  .  .  .  city  officers  or 
employees  be  vendors  at  any  purchase  made  by 
them  in  their  official  capacity." 

Charter  Section  8.105(a)  provides  in  relevent  part: 

•.No  officer  or  employee  of  the  city  and 
county,  shall  be  or  become,  directly  or 
indirectly,  interested  ...  in  the  sale  of 
any  article,  the  expense,  price  or 
consideration  of  which  is  payable  from  the 
treasury." 

The  Foundation  Trustees  receive  no  pecuniary  benefit  by  virtue 
of  their  position  as  Foundation  Trustees.   They  do  not  receive  any 
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compensation  for  their  services  as  Trustees,  either  directly  or  in 
the  form  of  perquisites  which  have  a  significant  monetary  value. 
Furthermore,  under  Section  5410  of  the  Corporations  Code  the 
Foundation  is  precluded  from  making  any  distribution  of  its  assets 
to  any  member  of  the  Foundation. 

Section  1090  and  the  Charter  provision  are  designed  to  protect 
against  conflicts  in  interest  by  prohibiting  relationships  which  may 
result  in  a  public  entity's  officers  or  employees  having  divided 
loyalties.  It  is  not  applicable  to  this  situation  since  there  is  no 
conflict  between  the  legitimate  interests  of  the  Foundation  Trustees 
in  their  capacities  as  Trustees  and  in  their  capacities  as  members 
of  the  Asian  Art  Commission. 

One  of  the  most  frequently  quoted  analysis  of  the  prohibition 
against  conflicts  <?f  interest  was  set  down  in  Stockton  Plumbing  and 
Supply  Co.  v.  Wheeler,  68  Cal.  App.  592,  598  (1924): 

"The  principle  upon  which  public  officers 

are  denied  the  right  to  make  contracts  in 

their  official  capacity  with  themselves  or 

to  be  or  become  interested  in  contracts  thus 

made  is  evolved  from  the  self-evident  truth,   _  -,  ^   ..  .^ 

as  trite  and  impregnable  as  the  law  of 

gravitation,  that  no  person  can,  at  one  and 

the  same  time,  faithfully  serve  two  masters 

representing  diverse  or  inconsistent 

interests  with  respect  to  the  service  to  be 

performed.   The  principle  has  always  been 

one  of  the  essential  attributes  of  every 

rational  system  of  positive  law,  even 

reaching  to  private  contractual  — 

transactions,  whereby  there  are  created 

between  individuals  trust  or  fiduciary  r 

relations." 

The  principle  involved  in  this  opinion  was  specifically 
discussed  in  Miller  v.  City  of  Martinez,  28  C.A.2d  364,  at  369  ^ 
(1938): 

•It  would  thus  appear  that  the  'interest^ 
J  not  involve  any  direct  financial  gaii 


need  not  involve  any  direct  financial  gain         ' 

upon  the  part  of  the  public  official.   It 

may  be  any  interest  which  would  prevent  bin 

from  exercising  absolute  loyalty  and 

undivided  allegiance  to  the  best  interest  of 

the  municipality  which  he  serves.  He  should 

be  absolutely  free  from  any  influence  other 

than  that  which  may  grow  out  of  the 

obligations  he  owes  the  public* 

An  analysis  to  determine  whether  there  is  a  •conflict" 
between  the  responsibilities  of  a  Commissioner  of  the  Asian  Art 
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Museum  who  also  serves  as  a  Trustee  of  the  Asian  Art  Foundation 
must  begin  with  the  Foundation's  Articles  of  Incorporation. 
Pursuant  to  Section  5130  of  the  State  Corporations  Code,  the 
Foundation's  Articles  contain  a  statement  of  purpose.  The 
specific  and  primary  purpose  is  'the  support,  fostering  and 
development  of  the  Asian  Art  Museum  of  San  Francisco."  This 
purpose  is  congruent  with  the  purposes  of  the  Asian  Art 
Commission.  There  are  no  "diverse  or  inconsistent  interests  with 
respect  to  the  service  to  be  performed"  by  a  person  as  a  member 
of  the  Asian  Art  Commission  and  as  a  Trustee  of  the  Asian  Art 
Foundation.   Stockton  Plumbing,  supra.   Therefore,  the  conflict 
of  interest  provisions  in  State  and  City  law  are  not  applicable 
to  transactions  between  the  two  entities  which  are  otherwise 
legally  appropriate. 

The  only  case  arising  under  conflict  of  interest  laws  with 
facts  which  are  at  all  similar  to  the  instant  situation  is 
Crawford  v.  Clifton  Heights  Borough,  11  Pa.  Dist.  630  (1901).   In 
that  case  a  taxpayer  sought  to  enjoin  the  Borough  Council 
authorizing  payment  of  a  $300  bill  submitted  by  the  Clifton 
Heights  Fire  Protective  Association  for  the  housing  and  care  of 
the  Borough's  fire  engine.   Three  of  the  Association  fcembers  also 
served  on  the  Council.   It  was  contended  that  their  status  as 
Association  members  precluded  them  from  voting  as  Council  members 
to  approve  the  Association's  bill  on  conflict  of  interest    . 
grounds.  ,  The  Court  concluded  that  there  was  no  conflict  of 
interest  because  there  was  no  private  gain.   In  analyzing  the 
public  policy  involved  the  Court  noted  that  the  association  was: 

".  .  .a  voluntary  incorporated 
association,  composed  of  residents  of  the 
borough  of  Clifton  Heights  and  vicinity, 
without  stock,  not  organized  for  profit,  but 
solely  for  the  public  welfare— to  aid  in  the 
extinguishment  of  fires  in  the  borough  and 
vicinity — and  instead  of  being  a  source  of 
profit  is  one  of  burthen,  being  maintained 
entirely  by  the  payment  of  annual  dues  by 
its  members.   Its  members,  therefore,  have 
not,  and  cannot  have,  any  interests  separate 
and  apart  from  those  of  the  public,  for 
whose  sole  benefit  and  advantage  it  was 
. created."  - 


As  pointed  out  above,  in  the  present  case,  the  Trustees  of  the 
Foundation  and  the  City  Commissioners  have  virtually  an  identical 
obligation  in  their  capacitities  as  City  officials  and  in  their 
capacities  as  Foundation  trustees.  That  obligation  is  to  provide  to 
support  for  the  Asian  Art  Museum. 

It  is  the  total  congruence  of  interest  of  the  Commissioner's 
who  also  serve  as  Trustees  which  distinguishes  this  situation  from 
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that  analyzed  in  Opinion  No.  75-83.   In  that  opinion  it  was 
concluded  that  Section  8.105(a)  of  the  Charter  precluded  then 
Supervisor  Dianne  Feinstein  from  serving  both  as  a  nember  of  « 
nonprofit  corporation  known  as  Youth  Projects,  Inc.  and  as  a  member 
of  the  Board  of  Supervisors  at  a  time  when  the  nonprofit  corporation 
was  an  applicant  for  a  grant  from  the  City  which  required  an 
appropriation  by  the  Board  of  Supervisors.  In  that  instance, 
although  Supervisor  Feinstein  received  no  financial  benefit  from  her 
duties  with  the  nonprofit  corporation,  her  responsibilities  as  a 
member  of  the  Board  of  Supervisors  were  quite  different  in  scope  and 
focus  from  her  responsibilities  as  a  member  of  the  Board  of  Youth 
Project,  Inc.   Accordingly  her  duty  of  loyalty  to  Youth  Project, 
Inc.  was  not  necessarily  consistent  with  her .duties  of  loyalty  to 
the  people  of  San  Francisco  as  a  Supervisor. 

Clearly,  there  is  no  conflict  between  the  duties  of  the 
members  of  the  Asian  Art  Commission  and  the  duties  of  the  Trustees 
of  the  Asian  Art  Foundation.   In  both  capacities  they  promote  the 
collection,  exposition,  and  maintenance  of  Asian  art  in  the  Asian 
Art  Museum.   Furthermore,  there  need  be  no  concern  that  the  assets 
of  the  Foundation  be  used  to  support  something  other  than  the  Asian 
Art  Museum  as  long  as  it  exists.   Should  the  Foundation  cease  to 
exist  for  any  reason.  Section  6717  of  the  Corporation  Cdde  provides 
that  upon  dissolution  the  assets  of  a  nonprofit  corporation  must  be 
disposed  of  in  conformity  with  the  corporation's  articles  or 
bylaws.   See  In  re  Veterans'  Industries,  Inc.,  8  C.A.  3d  902  (1970); 
In  Re  Metropolitan  Baptist  Church  of  Richmond,  Inc.,  48  C.A.  3d  850 
(1975). 


Respectfully  submitted 

GEORGE  AGNOST 
City  Attorney 


OUDITH  L.  TEICHMAN 
Deputy  City  Attorney 


Approved: 
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City  Attorney 
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City  and  County  of  San  Francisco: 

'*"  "  George  Agnost, 

City  Attorney 


Office  of  City  Attorney 
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SUBJECT 


Payment  of  Public  Funds  for  Obligations 
Incurred  Prior  to  Certification  by  toe 
Controller  as  to  Valid  Appropriation  and 
Sufficient  Funds 


REQUESTED  BY:   Commission  on  Aging 

PREPARED  BY:    Katnleen  A.  Foley 
Mafk  3.  Kertz 
Deputy  City  Attorneys 

QUESTION  PRESENTED 


DOCUr/iEf^JTS  DEPT. 

APR    41980 

SAr^J  TRAMCSSCO 


May  payment  be  made  to  a  contractor  for  services 
performed  at  the  direction  of  a  comniission  of  the  City  and 
County  or  San  Francisco  when  such  services  are  performed  prior 
to  certification  by  the  Controller  that  there  is  a  valid 
appropriation  from  which  the  expenditure  may  be  made  and  that 
sufficient  unencumoered  funds  are  available  in  the  treasury  to 
tne  credit  of  such  appropriation  to  pay  the  amount  of  sucn 
expenditure  when  it  becomes  due  and  payable? 

CONCLUSION 

Yes,  if  the  following  conditions  are  met: 

1.  The  obligation  is  incurred  or  authorized  by  the 
commission  in  compliance  with  the  other  provisions  of  the 
Cnarter  of  the  City  and  County  of  San  Francisco  and  the  City's 
ordinances;  and, 

2.  At  the  time  the  obligation  is  incurred  or  authorized 
there  is  a  valid  appropriation  from  which  the  expenditure  may 
be  made  and  sufficient  unencumbered  funds  available  in  the 
treasury  to  the  credit  of  such  appropriation  to  pay  the  amount 
of  sucn  expenditure  when  it  becomes  due  and  payable;  and, 
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3.   At  the  time  the  Controller  is  asked  to  certify  the 
validity  of  the  appropriation  and  the  existence  of  sufficient 
unencumbered  funds  to  pay  the  amount  of  the  expenditure,  there 
exist  sufficient  monies  in  the  original  appropriation  and,  if 
they  are  insufficient,  sufficient  other  monies  available  for 
transfer  from  surplus  or  reserve  funds  to  maKe  up  the  total, 
to  pay  tne  amount  of  the  expenditure. 

ANALYSIS 

Initially,  in  order  to  determine  if  payment  may  be  made 
by  the  City  and  County  of  San  Francisco  to  a  contractor  for 
services  rendered,  the  validity  of  the  contract  must  be 
establisneo.   Leaving  aside  for  a  moment  the  provisions  of 
Charter  Section  6.302,  there  are  other  provisions  of  the 
Charter  ana  of  City  ordinances  which  must  be  met  to  create  a 
vdliQ  contract.   If  no  valid  contract  exists,  then 
certification  by  the  Controller  is  meaningless. 

The  power  of  the  City  and  County  of  San  Francisco  and 
its  commissions  to  enter  into  contracts  is  limited  by  the 
Charter.   (See  especially  Sections  3.401,  3.500,  6.100,  et 
seq.  ,  7.100,  et  seg. ,  7.200,  et  seg. ,  8.105.)   Charter 
provisions  are  to  be  construed  as  laws  enacted  by  the 
legislature;  the  provisions  have  the  force  and  effect  of  a 
legislative  enactment.   Aaams  v.  Wolf,  (1948)  84  Cal.  App.  2d 
43d,  lyO  P.  2d  665.   An  approvea  charter  is  a  law  of  the  state 
and  has  the  same  force  and  effect  as  a  law  enacted  by  the 
legislature.   Yosemite  Portland  Cement  Corp.  v.  Board  of 
Equalization,  (1943)  59  Cal.  App.  2a  39.   Therefore,  when  the 
charter  specifically  provides  how  a  municipal  contract  shall 
be  made  and  executed,  the  procedure  provided  is  exclusive  and 
the  municipality  may  make  a  contract  only  in  the  manner 
provided.   Miller  v.  McKinnon  (1942)  20  Cal.  2d  83,  124  P. 2d 
34.   It  is  a  long  standing  rule  of  law  that  a  contract  not 
made  in  the  manner  prescribed  is  invalid  and  unenforceable. 
Zottman  v.  City  and  County  of  San  Francisco,  (1862)  20  Cal. 
9b.   The  rule  is  well  settled  that  even  if  work  is  done  and 
goods  supplied,  a  contract  into  which  the  City  had  no  power  to 
enter  is  void  and  cannot  be  ratified.   Miller  v.  McKinnon 
(1942)  20  Cal. 2d  83;  Zottman  v.  City  of  San  Francisco  (1862) 
20  Cal.  96;  San  Diego  County  v.  California  Water  and  Telephone 
Company  (1947)  30  Cal. 2d  817. 
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The  contractor  may  not  recover  from  the  City  on  theories 
of  implied  contract  or  quantum  merit  even  if  the  City  is 
unjustly  enriched.   Miller  v.  McKinnon,  supra;   Los  Angeles 
Dredging  Company  v.  Long  Beach  (1930;  210  Cal.  346;  City  of 
OaKland  v.  Key  System  (1944)  64  Cal.  App.2d  427;  Nash  v.  Los 
Angeles  (192d)  78  Cal.App.516;  Williams  Bros,  and  Haas  v.  San 
Francisco  (1942)  53  Cal.App.2d  415. 

Cnarter  Section  6.302  provides  in  relevant  part: 

"No  obligation  involving  the  expenditure  of  money 
shall  be  incurred  or  authorized  by  any  officer, 
employee,  board  or  commission  of  the  city  and  county 
unless  the  controller  first  certify  that  there  is  a 
valid  appropriation  from  which  the  expenditure  may 
be  made,  ana  that  sufficient  unencumbered  funds  are 
available  in  the  treasury  to  the  credit  of  such 
appropriation  to  pay  the  amount  of  such  expenditure 
wnen  it  becomes  due  and  payable." 

If  no  prior  certification  has  been  obtained  from  the 
controller,  the  language  of  the  Charter  indicates  that 
Obligations  involving  expenditures  of  money  may  not  be 
incurred  or  authorized.   However,  the  Supreme  Court  of  the 
State  of  California  has  held  that  a  valid  contract  may  exist 
and  under  certain  circumstances  the  City  may  be  required  to 
pay  for  services  rendered  even  when  there  has  been  no 
compliance  with  this  section. 

This  issue  was  directly  posed  in  Flora  Crane  Service, 
Inc.  V.  Ross  (1964J  61  Cal. 2d  199,  wherein  a  contractor  sought 
a  writ  of  mandate  to  compel  the  Controller  of  the  City  and 
County  of  San  Francisco  to  certify  the  availability  of  funds 
after  work  was  completed  under  an  otherwise  valid  contract. 
Tiie  lower  court  had  denied  the  writ  of  mandate,  but  the 
Supreme  Court  reversed. 

The  contractor  did  not  attempt  to  sue  under  the 
contract,  but  sought  to  compel  the  City  to  take  the  steps 
provided  by  the  Charter  to  make  the  contract  valid,  so  that  it 
could  be  paid.   (The  Charter  Section  involved  in  Flora  Crane 
was  Section  86,  a  predecessor  of  the  present  Section  6.302.) 

The  court  went  directly  to  the  language  that  "the 
controller  first  certify."   It  held: 
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"It  is  apparent  that  in  all  instances  where  such  an 
obligation  is  contemplatea  this  language  imposes  a  correlative 
duty  on  the  controller,  by  virtue  of  his  office,  to  determine 
whether  the  necessary  funas  are  available  and,  if  so,  to  make 
the  appropriate  certification... 

'"mat  duty,  moreover,  is  a  ministerial  one,  for  tne 
controller  is  required  only  to  determine  as  a  matter  of  fact 
wnether  'there  is'  such  an  appropriation  and  whether  such 
funds  'are  available'  in  tne  treasury."   (Flora  Crane  Service, 
Inc . ,  supra,  at  page  204.) 

The  court  specifically  distinguished  a  violation  of  the 
provision  requiring  prior  certification  from  Miller  v. 
McKinnon  and  Williams  Bros,  and  Haas  v.  San  Francisco,  cited 
above:   Miller  and  Williams  dealt  with  the  method  of  forming 
the  contract  and  Flora  Crane  was  concerned  with  the  occurrence 
of  a  condition  precedent. 

Tne  court  also  held  that  allowing  the  contractor  to 
prevail  in  the  face  of  the  violation  of  the  Charter  provision 
did  not  impair  Section  86,  which  was  designed  to  prevent  the 
incurrence  of  liability  in  excess  of  specifically  appropriated 
ana  unencumbered  funds  in  the  treasury.   If  there  are  no 
longer  sufficient  funds  available  to  the  creait  of  a  valid 
appropriation,  the  Controller  cannot  make  his  certification. 
If  the  Controller  is  unable  to  make  the  certification  the 
condition  precedent  to  the  City's  obligation  to  tender  payment 
under  the  contract  is  not  satisfied.   In  view  of  the  failure 
of  the  condition  precedent  the  City's  obligation  to  pay  never 
arises  and  no  court  by  writ  of  mandate  may  authorize 
expenditure  where  the  funds  are  lacking.   Flora  Crane  Service, 
Inc. ,  supra,  at  209;  Tevis  v.  City  and  County  of  San  Francisco 
(1954J  43  Cal,2d  190,  200. 

Cnarter  section  6.i02,  as  interpreted  under  Flora  Crane 

creates  both  a  promise  (the  ministerial  act  of  the  controller) 

and  a  condition  precedent  (the  availability  of  specific 
monies) . 

A  promise  has  been  variously  defined.   See  for  example 
Coroin  On  Contracts  V.l  section  13: 

"An  expression  of  intention  that  the  promisor 
will  conduct  himself  in  a  specified 
way .. .communicated  in  such  a  manner  to  a  promisee 
that  he  may  justly  expect  performance..." 
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A  conaition  is  defined  in  section  1434  of  the  Civil  Code  as: 

"an  obligation  is  conditional  when  the  rights  or 
duties  of  any  party  thereto  depend  upon  the 
occurrence  of  an  uncertain  event." 

Conditions  are  often  said  to  be  of  two  types:   precedent 
and  suDsequent  to  contract  formation.   The  failure  of  the  former 
type  defeats  the  attempt  to  form  the  contract.   If  the  condition 
is  of  the  latter  type  then  there  is  a  valid  contract,  the 
performance  of  which  is  wholly  or  partly  excused  upon  tne  failure 
of  tne  condition. 

A  condition  precedent  is  defind  in  section  1436  of  the 
Civil  Code  as  being: 

"..one  whicn  is  to  be  performed  before  some  right 
dependent  thereon  occurs,  or  some  act  dependent 
thereon  is  performed." 

The  difference  between  a  condition  and  promise  concerns 
tlie  right,  if  any,  of  the  promisee  to  enforce  the  contract  for 
breach.   A  condition  precedent  was  best  distinguished  from  a 
promise  in  the  famous  recital  by  Judge  Baldwin  in  Lach  v. 
Canill  (1951)  138  Conn.  418,  85  A2d  481,  482,  wherein  he 
stated: 

"A  condition  precedent  is  a  fact  or  event  which 
the  parties  intend  must  exist  or  take  place 
before  there  is  a  right  to  performance.   A 
condition  is  distinguished  from  a  promise  in  that 
it  creates  no  right  or  duty  in  and  of  itself  but 
is  merely  a  limiting  or  modifying  factor.   If  the 
conaition  is  not  fulfilled,  the  right  to  enforce 
the  contract  does  not  come  into  existence." 
[Citations  omitted.] 

According  to  Flora  Crane,  at  204,  the  promise  made  by 
the  City  under  section  6.302  is  that  the  controller  shall: 

"...determine  as  a  matter  of  fact  whether  'there 
is'... an  appropriation  [lawfully  authorized]  and 
whether  such  funds  'are  available  in  the 
treasury' . " 
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Tne  act  of  the  controller  under  section  6.302  was  held  to 
be  "a  ministerial  one".   I_a.   That  is,  "one  regaraing  whicn 
nothing  is  left  to  discretion  --  a  simple  and  definite  duty, 
imposed  by  law."   Black's  Law  Dictionary,  Rev.  4th  Ed.   See  also 
San  Francisco  City  ano  County  Service  Employees  Union  Local  400 
V.  City  ana  County  of  San  Francisco.  (l:fl::>l    49  Cal.  App.  3q  274, 
122  Cai.  Rptr.  2:^i. 

The  failure  of  tne  controller  to  act  in  Flora  Crane  createc 
a  legal  right  in  tne  promisee  to  demand  and  enforce  the  promise. 
The  existance  of  tnis  legal  right  in  the  promisee  is  conclusively 
estaolishea  that  the  act  required  of  the  controller  in  section 
6.302  was  in  the  nature  of  a  promise. 

However,  the  actual  existence  of  monies  "sufficient  and 
unencumoered"  is  a  condition  precedent  to  the  City's  obligation 
to  tender  payment.   If  no  such  funds  are  available  then  the  City 
is  under  no  obligation  to  pay.   The  court  in  Flora  Crane,  at  209, 
so  affirmed  when  it  held  that:   "In  the  rare  event.  .  .  that  when 
certification  is  thereafter  sought  there  may  no  longer  be 
sufficient  unencumbered  funds  available  to  the  credit  of  a  valid 
appropriation  from  which  to  pay  such  expenditure;  in  that  case 
the  city  will  be  placed  under  no  contractual  liability  for  the 
work  performed.  .  .  " 

The  condition  precedent  that  there  be  "sufficient 
unencumbered"  funds  "available  in  the  treasury  to  the  credit  of 
such  appropriation"  indicates  that  the  controller  may  only  expend 
funds  from  a  source  specifically  designated  for  the  subject 
appropriation.   In  Flora  Crane,  61  Cal.  at  209,  the  court  held: 

"Insofar  as  here  relevant,  that  provision 
[section  6.302J  is  a  measure  of  fiscal  control 
designed  principally  to  protect  the  city  and  its 
taxpayers  from  incurrence  of  liabilities  in 
excess  of  specifically  appropriated  and 
encumbered  funds  in  the  treasury."   (Emphasis 
added. ) 

The  principle  that  a  promise  to  pay  may  be  conditioned 
by  restricting  the  source  of  payment  to  a  specific  fund, 
failure  of  whicn  excuses  performance  of  payment,  has  been 
upheld  by  the  courts  in  California.   Jeschke  vs.  Laman  (1965) 
234  Cal. App. 2d  506,  44  Cal. Rptr.  416. 
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JeschKe  was  an  action  by  an  assignee  for  collection  on 
oehalf  of  attorneys  for  attorney's  fees  under  contract  which 
required  creation  of  a  special  fund  consisting  of  monies 
earned  by  a  motion  picture.   The  defendent  promised  to  "do 
eacn  and  every  thing  necessary  and  required  to  complete  the 
editing   of  such  pictures  and  to  place  them  in  release.  .  ." 
2J4  Cal.  App.  2d  at  509.   The  attorneys  were  then  to  be  paid 
from  a  special  fund  consisting  of  proceeds  from  the  motion 
picture  distribution.   The  picture  was  never  released  for  lack 
of  interest. 

The  court  in  Jeschke ,  at       held: 

"a  contract  or  promise  may  be  restricted  to  a 
particular  fund,  so  as  to  make  the  existence  or 
sufficiency  of  the  fund  a  condition  precedent  to 
liability,  in  which  case,  in  the  absence  of  some 
fault  of  the  promisor,  the  promise  cannot  be 
enforced  until  the  requisite  fund  is  realized." 

Similarly  the  court  in  Carpenter  v.  Elmer  R.  Sly  Co. , 
(1930)  109  Cal.  App.  539,  547,  293  P.  162.  held: 

"A  contract  or  promise  to  pay  may  be 
restricted  to  a  particular  fund  so  as  to  make  the 
raising  of  the  sufficiency  of  the  fund  a 
condition  precedent  to  the  liability  and  in  such 
case  the  promise  cannot  be  enforced  until  the 
fund  is  realized,  unless  the  failure  to  realize 
or  collect  the  fund  from  which  payment  is  made, 
IS  due  to  the  neglect  or  the  unreasonable  refusal 
to  act,  of  the  promisor,  or  is  otherwise 
attributable  to  him.   So  where  the  contract  of 
the  parties  is  that  the  creditor  shall  look  to  a 
particular  fund,  he  cannot,  on  the  failure  of 
sucn  fund  not  attributable  to  the  fault  of  the 
debtor,  hold  the  debtor  personally  responsible." 

The  rule  in  California  is  well  settled  that  payment  made 
under  a  contract  by  a  Chartered  municipality  is  conditioned  on 
the  existence  of  a  contract  lawfully  formed  and  executed  in 
the  manner  prescribed  by  the  Charter.   The  Charter  of  the  City 
and  County  of  San  Francisco  requires  as  a  condition  precedent 
to  payment  on  a  contract  both  a  valid  contract  and  specific 
funds  available  to  meet  the  obligations  under  the  contract. 
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The  determination  of  existing  available  funds  under  a  valid 
resolution  of  the  Board  of  Supervisors  is  performed  as  a 
ministerial  duty  by  the  Controller.  Unless  both  of  these 
conditions  precedent  are  satisfied  the  Controller  shall  not 
issue  the  certification  pursuant  to  Section  6.302  of  the 
Cnarter  and  the  City  shall  not  be  required  to  tender  paymeni 
unaer  the  contract. 


Respectfully  submitted, 


Kathleen  A.  Foley 
Deputy  City  Attorney 


J    A 


'^yn-i". — i^ / 

Mark  B.  Kertz ( 
Deputy  City  Attorney 


APPROVED: 


CCvo-^-^ 


George  Agnost 
City  Attorney 
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SUBJECT: 
REQUESTED  3Y: 
PREPARED  3Y: 


Preenption  of  Gasoline  Rationing  Ordinance  by 
Governor's  E^^erGc-ncy  Procls.-ation. 


Gilbert  H.  3or  r^n 
Clerk  of  the  Bo^rd 

Ja;nes  L.  Lazarus 
Deiputy  City  Attorney 


QUESTION  PRESENTED 


DOCUME^JTS  DEPT. 


PUBLfCLiSAm' 


Does  the  Governor's  Proclamation  of  State  of  Emergency 
imposing  an  odd-even  gasoline  rationing  program  in  all  California 
counties  preempt  Ordinance  No.  218-79,  as  amended,  which 
implemented  a  similar  program  in  San  Francisco? 

CONCLUSION 


ANALYSIS 


On  Kay  10,  1979  the  Board  of  Supervisors  adopted  an  emergency 
Ordinance  No.  218-79  regulating  the  dispensing  of  motor  fuel  in 
San  Francisco.   The  operation  of  the  ordinance,  which  was  to 
expire  on  September  7,  1979,  was  extended  to  December  31,  1979. 
On  November  2,    1979  the  odd-even  rationing  plan  was  repealed  by 
Ordinance  No..  532-79.   However,  in  light  of  the  ceasation  of 
Iranian  oil  imports,  the  Board  of  Supervisors,  on  November  13, 
1979,  re-enacted  the  odd-even  plan,  continuing  it  for  an 
indefinite  period  of  time.  • 


■  On  November  13,  1979,  Governor  Brown  issued  a 
of  State  of  Emergency,"  effective  November  19,  19 
a  state-wide  odd-even  rationing  program.  The  Gov 
pursuant  to'  the  California  Emergency  Services  Act 
Code  Section  8550  et  seq) .  Sec.  8625  impowers  th 
"...  to  proclaim  a  state  of  emergency  in  an  area  a 
likely  to  be  affected  thereby  when:  (a)  He  finds 
circumstances  described  in  subdivision  (b)  of  Sec 
and  either  (b)  He  is  requested  to  do  so  (1)  in  th 
by  the  mayor  or  chief  executive;  (2)  in  the  case 
chairiT.an  of  the  board  of  supervisors  or  the  count 


"Proclamation 
79  implementing 
ernor  acted 

(Government 
e  Governor 
ffected  or 

that  . 
tion  8558  exist; 
e  case  of  a  city 
of- a  county  by' 
y  administrative 
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officer;  or  (c)  He  finds  that  local  authority  is  inadequate  to 
cope  with  the  emergency. 

The  circumstances  set  forth  in  Section  8558(b)  are  as  follows: 

"State  of  emergency"  means  the  duly  procliamed 
existence  of  conditions  of  disaster  or  of 
extreme  peril  to  the  safety  of  persons  and 
property  within  the  state  caused  by  such  ■ 
conditions  as  air  pollution,  f ire. .. sudden  and 
severe  energy  shortage. . .or  other 
conditions .. .which  conditions,  by  reason  of 
their  magnitude,  are  or  are  likely  to  be  beyond 
the  control  of  the  services,  personnel, 
equipment  and  facilities  of  any  single  county, 
city  and  county,  or  city  and  require  the 
combined  forces  of  a  mutual  aid  region  or 
regions  to  combat,  or  with  respect  to  regulated 
energy  utilities,  a  sudden  and  severe  energy 
shortage  requires  extraordinary  measures  beyond 
the  authority  vested  in  the  California  Public 
Utilities  Commission." 

Section  8567  grants  to  the  Governor  the  power  to  "...make, 
amend  and  rescind  orders  and  regulations  necessary  to  carry  out 
the  provisions  of  this  chapter.   Such  orders  and  regulations 
shall  have  the  force  and  effect  of  law." 

Finally,  Section  8627  grants  to  the  Governor  "...to  the 
extent  he  deems  necessary  .  .  .  complete  authority  over  all 
agencies  of  the  state  government  and  the  right  to  exercise  within 
the  area  designated  all  police  power  vested  in  the  state  by  the 
Constitution  and  law  of  the  State  of  California  in  order  to 
effectuate  the  purposes  of  this  chapter.   In  exercise  thereof,  he 
shall,  promulgate,  issue,  and  enforce  such  orders  and  regulations 
as  he  deems  necessary  ..." 

The  statutes  of  the  state  legislature  may  on  matters  of  state 
wide  supercede  enactments  of  chartered  cities.   The  City  and 
County  of  San  Francisco  is  empowered  by  California  Constitution 
Article  XI,  Sec.  5  to  "make  and  enforce  all  ordinances  and 
regulations  in  respect  to  municipal  affairs,  subject  only  to 
restrictions  and  limitations  provided  in  their  several  charters 
and  in  respect  to  other  matters  they  shall  be  subject  to  general 
laws."   Article  XI,  Sec.  7  also  empowers  the  city  to  "...make  and 
enforce  within  its  limits  all  local,  police,  sanitary  and  other 
ordinances  and  regulations  not  in  conflict  with  general  laws." 

Acts  of  the  legislature  dealing  with  purely  municipal  affairs 
will  generally  have  no  affect  in  a  chartered  city  such  as  San 
Francisco.   Absent  conflicting  state  statutes,  the  Board  of 
Supervisors  may  enact  ordinances  on  subjects  such  as  gasoline 
rationing  through  the  exercise  of  its  police  powers.   However,  if 
the  subject  matter  can  be  construed  to  be  one  of  state-wide 
concern  and  the  legislature  enacts  a  conflicting  statute  the 
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local  ordinance  must  yield  Lo  the  general  law  power  of  the 
legislature.   This  rule  is  set  forth  at  45  Cal  Jur3d  223: 

"The  constitutional  provision  that  any  city  may 
make  and  enforce  within  its  limits  all  local, 
police,  sanitary,  and  other  regulations  not  in 
conflict  with  general  laws  authorizes  the 
exercise  by  cities  of  police  power  of  the  same 
general  character  as  that  familiarly  exercised 
by  the  state  legislature,  except  that  such 
power  may  be  exercised  only  within  the  confines 
of  the  city,  and  must  not  conflict  with  general 
laws  of  the  state." 

A  local  ordinance  which  conflicts  with  general  state  law 
"...must  give  way  in  favor  of  the  state  law."  (45  Cal.  Jur.3rd 
228).   The  Governor's  emergency  proclamation  was  issued  pursuant 
to  an  act  of  the  state  legislature  allowing  him  to  declare  an 
energy  emergency  when  such  cannot  be  combated  by  a  single  local 
governmental  entity. 

In  my  opinion  the  Governor,  acting  pursuant  to  Government 
Code  Section  8550  et.  seq.  has  sought  to  occupy  the  entire  field 
of  gasoline  rationing  and  thus  has  superceded  the  power  of  the 
Board  of  Supervisors  to  enact  similar  legislation.   The 
Governor's  regulations,  having  the  color  of  state  law,  preempt 
San  Francisco  Ordinance  218-79  as  amended.   Though  it  can  be 
argued  that  the  enactment  of  a  motor  fuel  management  program  in 
response  to  the  energy  emergency  was  not  beyond  the  "control"  of 
local  entities,  the  Governor  has  determined  that  stationwide 
regulations  were  necessary  and  in  my  opinion  he  is  authorized  to 
make  such  a  finding  by  Government  Code  Section  8550  et.  seq. 

SUMMARY 


San  Francisco  gasoline  retailers  and  local  law  enforcement 
agencies  should  be  operating  pursuant  to  the  Governor's  State  of 
Emergency  and  not  Ordinance  No.  218-79  as  amended. 

Respectfully  submitted, 

GEORGE  AGNOST 
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JAME^L  ^LAZARUS 
Depiitry^City  Attorney 
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SUBJECT:         The  Cleaning  of  the  exception  from  the  one 
percent  limit  imposed  by  Article  XIIIA, 
Section  1(b)  of  the  California  Constitution 
for  "...  interest  and  redemption  charges  on 
any  indebtedness  approved  by  the  voters." 

REQUESTED  BY:    Rudy  Nothenberg       * 
Office  of  the  Mayor 
Daniel  Mattroce 
Retirement  System     •    .   _ 

PREPARED  BY:     Burk  E.  Delventhal 
Diane  L.  Hermann 
Deputy  City  Attorneys 
Peter  Allen 
Legal  Assistant 

QUESTIONS  PRESENTED 


1.  Article  XIIIA,  Section  1(a)  of  the  California 
Constitution  provides,  in  relevant  part: -  "The  maximum  amount 
of  any  ad  valorem  tax  on  real  property  shall  not  exceed  one 
percent  (1%)  of  the  full  cash  value  of  such  property."   That 
prohibition  is  subject  to  the  exception  in  Section  1(b) 
providing  that  the  limit  •.  .  .  shall  not  apply  to  ad  valorem 
taxes  or  special  assessments  to  pay  the  interest  and 
redemption  charges  on  any  indebtedness  approved  by  the  voters 
prior  to  the  time  this  section  becomes  effective."   Is  the 
City's  contractual  obligation  to  fund  annually  its 
voter-approved  City  Employees'  Retirement  System  included 
within  that  exception? 

2.  In  the  event  that 'the  City's  contractual  obligation 
to  fund  annually  the  Retirement  System  does  not  constitute 
"interest  and  redemption  charges  on  any  indebtedness  approved 
by  the  voters"  within  the  meaning  of  the  exception  embodied  in 
Section  1(b)  of  Article  XIIIA,  then: 

a.  does  a  state  constitutional  amendment  which 
distinguishes  between  two  kinds  of  prior  voter-approved 
indebtedness  of  local  governments,  to  wit:   (1)   an  obligation 
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Daniel  Mattroce 
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to  fund  the  Retirement  System  and  all  other  voter-approved 
indebtedness  on  the  one  hand,  and  (2)   bonded  indebtedness  on 
the -other  hand,  and  which  excepts  only  the  latter  from  a  ' 
limitation  on  local  governmental  taxing  power,  deny  equal 
protection  of  the  laws  to  creditors  of  prior  voter-approved,  . 
but  not  bonded,  indebtedness,'  and 

b.  does  the  imposition  of  a  ceiling  on  the  taxing 
power  of  a  local  government  to  satisfy  certain  contractual 
obligations  it  assumed  prior  to  the  effective  date  of  the 
imposition  of  that  ceiling  amount  to  an  impairment  of 
contracts  in  violation  of  Article  1,  Section  10,  Clause  1  of 
the  United  States  Constitution? 

CONCLUSIONS 

1.  .Yes.  The  City's  annual  obligation  to  fund  the  City 
Employees'  Retirement  System  is  voter-approved  indebtedness 
and  therefore  falls  within  the  exception  of  Section  1(b). 

2.  a.  There  is  no  intrinsic  difference  between 
contractual  obligations  owed  to  bondholders  and  other  types  of 
voter-approved  contractual  obligations  which  justifies  the 
exception  of  one  obligation  and. not  the  other  from  the 
imposition  of  a  ceiling  on  the  taxing  power  to  satisfy  this 
obligation.   The  distinction  creates  a  classification  which  is 
arbitrary  and  in  violation  of  the  Equal  Protection  Clause  of 
the  Fourteenth  Amendment  of  the  United  States  Constitution. 

b.  The  imposition  of  a  ceiling  on  a  theretofore 
unlimited  taxing  power  on  which  the  City  relies  to  meet  its 
obligation  annually  to  fund  the  Retirement  System  impairs  the 
value  of  contractual  obligations  which  the  City  owes  both  to 
its  employees  and  to  the  Retirement  System.  Therefore,  the 
imposition  of  such  a  ceiling  violates  United  States 
.Constitution,  Article  1,  Section  10,  Clause  1. 

ANALYSIS  /. 

•  On  June  6,  1978,  the  people  of  the  State  of  California 
•approved  an  initiative  constitutional  amendment  commonly  known 
as  Proposition  13.   That  amendment  added  Article  XIIIA  to  the 
California  Constitution.   This  opinion  answers  questions 
concerning  the  meaning,  application  and  constitutionality  of 
Article  XIIIA.  - 
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Prior  Voter-Approved  Indebtedness 

Generally,  Article  XIIIA  imposes  a  ceiling  on  the  power 
of  local  governments  in  California  to  assess  and  levy  ad 
valorem  real  property  taxes.  The  first  question  relates  to  an 
exception  from  Article  XIIIA's  ceiling.  That  exception  is  set 
down  in  Section  1(b)  of  Article  XIIIA  and  applies  to  "interest 
and  redemption  charges  on  any  indebtedness  approved'  by  the 
voters."  The  question  is  whether  that  exception  applies  to. 
the  City's  obligation  annually  to  fund  the  City  Employees' 
Retirement  System. 

Article  XIIIA,  Section  1  of  the  California  Constitution 
provides  as  follows: 

(a)  The  maximum  amount  of  any  ad  valorem  tax 
on  real  property  shall  not  exceed  one  percent 
(1%)  of  the  full  cash  value  of  such  property. 
The  one  percent  (1%)  tax  to  be  Isic]  collected  by 
the  counties  and  apportioned  according  to.  law  to 
the  districts  within  the  counties. 

(b)  The  limitation  provided  for  in 
subdivision  (a)  shall  not  applj^  to  ad  valorem 
taxes  or  special  assessments  to  pay  the  interest 
and  redemption  charges  on  any  indebtedness  . 
approved  by  the  voters  prior  to  the  time  this 
Section  becomes  effective. 

The  breadth  of  the  language,  'interest  and  redemption 
charges  on  any  indebtedness  approved  by  the  voters,"  (emphasis 
added)  raises  the  question  whether  that  language  was  intended 
to  refer  only  to' bonded  indebtedness  or  to  include  other 
classes  of  indebtedness  such  as  the  City's  obligation  annually 
to  fund  its  retirement  systems.^  However,  this  question 


1  The  obligation  to  fund  a  retirement  system  is  owed  by  the 
San  Francisco  Unified  School  District  and  the  Community 
College  District  (for  their  classified  employees)  as  well  as  , 
•by  the  City  and  County  of  San  Francisco.  For  the  sake  of 
brevity  and  convenience,  this  obligation  will  hereinafter  be 
referred  to  as  the  City's,  and  all  retirement  systems  will  be 
referred  to  as  the  Retirement  System.  .  ;  . 
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becomes  relevant  only  if  it  is  «Etabli8hed,  as  a  natter  of 
law,  that  this  obligation  constitutes  voter-approved 
indebtedness  within  the  meaning  of  the  Section  1(b)  exception. 

San  Francisco's  Retirement  System  was  adopted  by  the 
voters.  The  organic  provisions  creating  this  system  appear  in 
the  San  Francisco  Charter.   Provisions  for  the  Retirement 
System  are  set  forth  in  Sections  8.500  et  seq. 

The  Retirement  System  is  a  "funded  system."  Each  year 
both  the  City's  employees  and  the  City  and  County  of  San 
Francisco  are  required  to  contribute  funds  to  that  System. 
The  basic  premise  underlying  the  Retirement  System  is  that 
when  an  employee  retires  and  receives  retirement  benefits,  he 
shall  have  contributed  one  half  (police  officers  and 
firefighters  pay  one  third)  and  the  City  shall  have 
contributed  one  half  of  the  total  funds  necessary  to  pay  for 
his  retirement  benefits.  The  system  is  further  premised  on 
the  principle  that,  on  the  date  of  retirement,  there  will  be 
sufficient  funds  in  the  Retirement  System  to  .pay  the 
employee's  retirement  benefits. 

The  formula  governing  the  calculation  of  the  City's 
annual  obligation  to  the  Retirement  System  is  set  forth  in  the 
San  Francisco  Charter.   Section  8.509(H)(5)  thereof  contains 
an  example  of  the  formula  which  is  also  set  down  verbatim  in 
all  active  Charter  retirement  plans.  The  City's  annual 
obligation  under  this  formula  to  fund  the  Retirement  System  is 
unpredictable  and  open-ended  in  nature  because  it  is  based  on 
actuarial  estimates  which  must  take  into  consideration 

•  .  •  the  interest  which  shall  be  earned  on  said 
contributions,  the  compensation  experience  of 
members,  and  the  probabilities  of  separation  by 
all  causes,  of  members  from  service  before 
retirement  and  of  death  after  retirement. 

It  is  certain,  however,  that  the  dollar  amount  of  the  City's 
obligation  expands  continuously  during  inflationary  periods. 
Furthermore,  changes  in  actuarial  estimates  (i.e.,  increased 
longevity)  can  cause  increases  in  the  contribution  required  of 
the  City.  . 

There  is  no  doubt  that  the  City's  obligation  to  ^und 
annually  the  Retirement  System  is  an  indebtedness.  The 
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obligation  oved  to  a  public  employee  to  fund  a  pension  plan 
has  been  held  to  be  a  contractual  obligation,  Kern  v.  City  of 
Long  Beach  (1947)  29  Cal.2d  64B.   The  California  Supreme 
Court,  relying  on  the  fact  that  an  employee's  pension  is  an 
integral  portion  of  the  contemplated  compensation,  held  that 
the  pension  "cannot  be  destroyed,  once  it  has  vested,  without 
impairing  a  contractual  obligation",   id.,  at  853. 

Recent  cases  have  held  that  vesting  occurs  upon  the 
acceptance  of  employment. ^  Miller  v.  State  of  California 


2  "Vesting"  in  California  pension  law  has  different 
meanings.  The  right  to  a  pension  is  "vested"  when  an  employer 
may  not  unilaterally  repudiate  the  pension  right  without 
terminating  the  employment  relationship.   Case  law  as  noted 
below  Ijolds  that  this  vesting  occurs  upon  the  employee's 
acceptance  of  employment.  The  interest  acquired  by  virtue  of 
this  vesting  is  in  the  nature  of  a  property  right.  A  vesting 
also  occurs  when,  after  a  term  of  years,  a  pension  right, 
theretofore  subject  to  a  condition  of  forfeiture  if  the 
employment  ends  before  retirement,  is  no  longer  forfeited  in 
the  event  of  the  employee's  termination.  For  a  miscellaneous 
employee,  this  occurs  after  five  or  ten  years,  depending  on 
the  plan  of  which  he  is  a  member.   This  vested  right  is, 
however,  subject  to  conditions  which  must  be  satisfied  before 
'the  obligation  to  pay  the  employee  matures.   The  obligation 
matures  when  the  employee  reaches  retirement  age  and  elects  to 
retire.   See  In  re  Marriage  of  Brown  (1976)  15  Cal.3d  838, 
842.  For  the  purpose  of  this  opinion,  "vesting"  occurs  when 
an  employee  accepts  employment  and  acquires  a  contractual 
right  to  demand  that  the  City  provide  him  with  an  existing 
system  or  one  with  equivalent  benefits  for  the  full  term  of 
his  employment.  Prior  to  the  adoption  of  Article  XIIIA,  the 
City's  power  to  tax  real  property  in  order  to  satisfy  its 
obligation  to  employees  to  fund  the  Retirement  System  was  not 
subject  to  any  limitation.  Therefore,  until  the  adoption  of 
Article  XIIIA,  a  valuable  element  of  the  employees' 
correlative  right  to  demand  payment  was  the  unlimited  property 
taxation  power  of  the  obligor.  The  exception  for  prior 
voter-approved  indebtedness  can  only  be  applied  to  employees 
who  became  members  of  the  System  and  creditors  of  the  City  on 
or  before  June  6,  1978,  the  effective  date  of  Article  XIIIA. 
(Footnote  2  continued  on  next  page.) 
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(i977)  18  Cal.3d  808,  815;  and  Dickey  v.  Retirement  Board 
(1976)  16  Cal.3d  745,  749.   Any  changes  or  reductions  in  a 
pension  plan  disadvantageous  to  the  employee  must  be  replaced 
or  offset  by  comparable  advantageous  changes  for  those 
employees  who  accepted  employment  prior  to  the  change. 
Miller,  supra,  at  816;  Allen  v.  City  of  Long  Beach  (1955)  45 
Cal.2d  128,  131;  and  Betts  v.  Board  of  Administration  (1978) 
21  Cal.3d  859,  864-865. 

In  view  of  the  foregoing,  it  must  be  concluded  that  the 
City  owes  contractual  obligations  to  all  employees  both  to 
maintain  the  existing  Retirement  System  for  the  full  term  of 
their  employment  and  to  offset  fully  any  changes  which  reduce 
benefits  with  additional  benefits  in  other  areas.   And,  as  to 
employees  whose  rights  to  pension  benefits  have  matured  by 
virtue  of  retirement  and  satisfaction  of  all  requisite 
conditions,  the  City's  contractual  obligation  is  fixed  and  may 
not  be  altered  in  any  way. 

■Debt"  has  been  defined  broadly  as  an  "existing 
obligation  ,  .  .to  pay  .money  to  another  when  the  time  fixed 
by  the  parties,  or  by  law,  for  its  payment  has  ripened." 
Langerman  v.  Puritan  Dining  Room  Co.  (1913)  21  Cal.App.  637, 
642-643.   The  Retirement  System  was  created  by  Charter 
provision  approved  by  the  voters  and  is  based  on  a  formula 
pursuant  to  which  the  City  incurs  certain  obligations  to  its 
employees  to  fund  the  System.   Thus,  the  City's  obligation  to 
fund  the  Retirement  System  falls  within  the  ordinary  meaning 
of  "indebtedness." 

Generally,  a  constitutional  amendment  should  be 
construed  according  to  the  natural  and  ordinary  meaning  of  its 
words.   Amador  Valley  Joint  Union  High  School  District  v. 
State  Board  of  Equalization  (1978)  22  Cal.3d  208,  245. 


(Footnote  2  continued)  .  ,  :  ^\ 

Any  employee  who  became  a  member  of  the  System  aft-er  that  date 
did  not  acquire  the  same  rights.   That  is,  after  June  6,  1978, 
the  City  did  not  have  an  unlimited  property  taxation  power; 
therefore,  a  person  who  became  a  member  of  the  System  after 
that  date  could  not  claim  a  right  as  a  creditor  to  demand  that 
the  City  exercise  unlimited  taxing  powers  for  the  purpose  of 
funding  the  Retirement  System. 
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The  California  Supreme  Court  in  Kern  v.  City  of  Long 
Beach »  supra,  at  856/  noted  that  pension  benefits,  are  a  form 
of  deferred  compensation  and  that  to  take  away  from  a  public 
employee  pension  benefits  theretofore  available  to  him,  even 
if  not 'yet  matured,  would  defeat  a  primary  objective  for 
providing  public  employee  pensions,  to  wit:  "to  induce 
competent  persons  to  enter  and  remain  in  public  employment.* 
To  hold  otherwise,  the  court  noted,  would  make  the  promise  of 
a  pension  annuity  "merely  a  snare  and  a  delusion  to  the 
unwary."   Id. 

In  California  League  of  City  Employee  Associations  v. 
Palos  Verdes  Library  District  (1978)  87  Cal.App.3d  135,  the 
Court  compelled  the  reinstatement  to  long-term  employees  of 
certain  fringe  benefits.  The  Library  District  had  attempted 
to  eliminate  salary  increases  based  on  longevity  of  service,  a 
fifth  week  of  vacation  after  ten  years  of  continuous  service 
and  a  four-month,  fully  paid  sabbatical  after  six  years  of 
full-time  service.  These  benefits  were  provided  for  in  the 
Library  District's  "Personnel  Policies  and  Procedures." 
Relying  on  Kern,  supra,  the  Court  viewed  the  fringe  benefits 
as  important  to  employees  and  as  an  inducement  to  remain 
employed  by  the  Library  District.  Therefore,  the  benefits 
were  held  to  be  a  form  of  compensation  which  had  been  earned 
by  remaining  in  employment.   Id.,  at  139. 

In  Dickey  v.  Retirement  Board,  supra,  the  California 
Supreme  Court  held  that  there  is  no  difference  between  a 
disability  rejtirement  allowance  paid  to  a  retiree  and 
disability  payments  made  during  active  career  employment.  The 
Court  further  held  that  each  payment,  whether  it  be  disability 
retirement  allowance  or  disability  pay  during  active  career 
employment,  is  a  part  of  the  contemplated  compensation  to 
police  officers  which  vests  upon  acceptance  of  employment.  In 
holding  that  the  rights  to  disability  payments  were  vested  and 
"fundamental"  rights,  the  court  emphasized  that 

the  courts  do  not  alone  weigh  the  economic  aspect 
of  it,  but  the  effect  of  it  in  human  terms  and 
.  .  the  importance  of  it  to  the  individual  in  the 
life  situation.   Id.,  at  750. 

The  thread  connecting  Kern,  supra,  California  League  of 
City  Employee  Associations,  supra,  and  Dickey,  supra,  is  that 
the  disputed  benefits  had  been  conferred  on  employees.  The 
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.benefits  were  viewed  as  an  inducement  for  employment  and  as  an 
integral  part  of  the  contemplated  compensation  of  the  employee. 

In  view  of  the  foregoing.  It  Bust  be  concluded  that  the 
City's  obligation  to  the  Retirement  System  is  in  the  nature  of 
a  debt.  The  relationship  between  the  City*and  its  employees 
with  regard  to  the  funding  of  the  Retirement  System  is 
essentially  a  debtor-creditor  relationship.   Since  this  System 
was  approved  by  the  voters  and  placed  in  the  San  Francisco 
Charter,  it  is  a  voter-approved  indebtedness  within  the 
meaning  of  the  exception  of  Section  1(b)  of  Article  XIIIA. 

The  remaining  question  is  whether  the  language  in  this 
Section  1(b)  exception,  "interest  and  redemption  charges  on 
any  voter-approved  indebtedness,"  refers  only  to  bonded 
indebtedness,  or  to  any  voter-approved  indebtedness. 

Recent  legislation  adopted  by  the  California  State 
Legislature  implementing  the  Section  1(b)  exemption  sheds 
light  on  this  question.  Codified  as  Section  2237  of  the 
Revenue  and  Taxation  Code,  this  legislation  provides  in 
relevant  part  as  follows: 

(a)  Notwithstanding  any  other  provision  of  law, 
except  as  provided  in  subdivision  (b) ,  no  local 

,  agency,  school  district,  county  superintendent  of 
schools,  or  community  college  district  shall  levy  . 
an  ad  valorem  property  tax,  other  than  that 

.  amount  which  is  equal  to  the  amount  needed  to    7 
make  annual  payments  for  the  interest  and 
principal  on  general  obligation  bonds  or  other 
indebtedness  approved  by  the  voters  prior  to  July 
1,  1978.  .  .  .  (Emphasis  added.)  . 

Significantly,  the  legislature  declined  to  restrict  the 
language,  "any  indebtedness  approved  by  the  voters"  to  bonded 
indebtedness.   In  City  and  County  of  San  Francisco  v. 
Industrial  Accident  Commission  (1920)  183  Cal.  273,  the 
California  Supreme  Court  stated,  at  279;  . 

In  such  a  situation,  where  a  constitutional 
provision  may  well  have  either  of  two  meanings, 
it  is  a  fundamental  rule  of  constitutional 
construction  that,  if  the  legislature  has  by 
statute  adopted  one,  its  action  in  this  respect 
is  well  nigh,  if  not  completely,  controlling. 
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See  also  Hammond  v.  McDonald  (1942)  49  Cal.App.2d  671,  685-686 
and  Methodist  Hospital  of  Sacramento  v.  Saylor  (1971)  5  Cal.3d 
6B5,  692-693. 

The  California  Supreme  Court  discussed  Revenue  and 
Taxation  Code  Section  2237,  supra,  in  Amador ,  supra.   The 
Court,  while  refraining  from  holding  that  all  of  Section  2237 
necessarily  constitutes  a  correct  interpretation  of  Article 
XIIIA,  stressed  that 

[in]ost  importantly,  apparent  ambiguities 
frequently  may  be  resolved  by  the  contemporaneous 
construction  of  the  Legislature  .  .  .  Id.,  at  245,  - 

"and  that 

Itjhese  legislative  ,  .  .  implementations  are 
traditionally  accorded  great  weight  by  the  courts 
in  construing  enactments  such  as  Article  XIIIA. 
Id.,  at  246. 

.  Furthermore,  the  well  established  rules  of  statutory 
coftstruction  support  the  conclusion  that  the  broad  language, 
"any  indebtedness  approved  by  the  voters,"  may  not  be 
construed  as  embracing  only  bonded  indebtedness.   Code  of 
Civil  Procedure  Section  1858  provides  in  pertinent  part  as 
follows: 

CONSTRUCTION  OF  STATUTES  AND  INSTRUMENTS,  GENERAL 
RULE.   In  the  construction  of  a  statute  or 
instrument,  the  office  of  the  Judge  is  simply  to 
ascertain  and  declare  what  is  in  terms  or  in 
substance  contained  therein,  not  to  insert  what 
has  been  omitted,  or  to  omit  what  has  been 
inserted.  .  .  •   (Emphasis  added) 

The  word  "bonded"  is  not  used  in  the  Section  1(b) 
exemption.  The  obligation  owed  to  a  bondholder  is  but  one 
type  of  voter-approved  debt,  .while  the  language  in  Section 
1(b)  refers  to  all  voter-approved  debts.  See  also  Pacific  Gas 
*  Electric  Co.  v.  Shasta  Dam  Area  Public  Dtility  District 
(1955)  135  Cal.App.2d  463,  468.   Accordingly,  the  plain 
language,  "any  indebtedness,"  may  not  be  construed  as  meaning 
only  bonded  indebtedness.         -    -    .  . 
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The  general  rules  of  statutory  construction  also  require 
the  courts  to  interpret  statutes  so  as  to  make  them  workable 
and  reasonable.   City  of  Santa  Clara  v.  Von  Raesfeld  (1970)  3 
Cal.3d  239,  248;   Regents  of  University  of  California  v. 
Superior  Court  (1970)  3  Cal.3d  529,  536-537.   Where  two 
constructions  of  a  statute  are  possible  and  interpretation 
becomes-  necessary,  the  court  should  adopt  that  construction 
which  leads  to  the  more  reasonable  result.  Hidden  Valley 
Municipal  Water  District  v.  Colleguas  Municipal  Water  District 

(1961)  197  Cal.App.2d  411,  419;  Schulz  v.  Superior  Court 

(1977)  66  Cal.App.3d  440,  446. 

you  have  advised  this  office  that  the  amount  of  the 
City's  obligation  to  the  Retirement  System  exceeds  the  sum 
which  the  City  may  derive  from  ad  valorem  real  property  taxes  ^ 
'within  the  1%  limit  of  Article  XIIIA.   In  light  of  this  fact, 
construing  Article  XIIIA,  Section  l(b},  supra,  to  permit 
restriction  on  the  power  of  the  City  to  tax  property  to 
satisfy  its  obligation  to  this  System  would  lead  to  an 
unreasonable  result.  An  interpretation  which  preserves  the 
integrity  of  the  System  keeping  intact  the  delivery  of  a  basic 
necessity  to  City  employees  -  pensions  -  is  clearly  more 
reasonable  than  an  interpretation  which  will  result  in  the 
bankruptcy  of  the  System.  Therefore,  the  latter  construction 
must  be  adopted.   Hidden  Valley,  supra;  Schulz,  supra. 

■  Courts  may  also  consider  the  consequences  which  may  flow 
from  a  particular  interpretation.  The  court  should  construe 
the  statute  with  an  eye  toward  promoting  sound  and  reasonable 
policies  and  avoiding  absurd  and  mischievous  results.   See, 
for  example.  Bush  v.  Bright  (1968)  264  Cal.App.2d  788,  792. 

To  limit  the  meaning  to  bonded  indebtedness  would  be 
disruptive  rather  than  practical.   It  would  work  unreasonable 
and  mischievous  results:   it  would  force  the  City  to  renege  on 
its  obligation  to  the  Retirement  System  since  the  amount 
needed  to  fund  the  Retirement  System  would  consume  more  ad 
valorem  monies  than  can  be  raised  within  the  1%  limit. 

The  purpose  of  Article  XIIIA  is  to  assure  effective  real 
property  tax  relief.  Amador,  supra,  at  231.  That 
constitutional  amendment  was  not  intended  to  disable  the  City 
from  satisfying  its  contractual  obligations  to  its  employees 
to  fund  their  Retirement  System.  But -if  'any  indebtedness 
approved  by  the  voters"  is  construed  to  include  only  bonded 
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indebtedness,  this  untoward  eventuality  would  result. 

Such  a  result  is  unwarranted.  Revenue  and  Taxation  Code 
Section  2237,  supra,  and  the  well-established  rules  of 
constitutional  and  statutory  construction  compel  the 
^conclusion  that  the  City's  obligation  (owed  to  employees  who 
became  members  of  the  System  prior  to  June  6,  1978)  to  fund 
the  Retirement  System  is  a  voter-approved  indebtedness  within 
the  meaning  of  Article  XIIIA,  Section  1(b).  Accordingly,  the 
1%  limit  of  Article  XIIIA  is  not  applicable  to  those  monies 
which  the  City  raises  from  ad  valorem  sources  to  fund  this 
obligation. 

Equal  Protection 

If  the  Section  1(b)  exception  of  Article  XIIIA  is 
construed  to  apply  only  to  bonded  indebtedness,  does  such  a 
classification  violate  the  Equal  Protection  Clause?  Section  1 
of  the  Fourteenth  Amendment  to  the  United  States  Constitution 
provides  in  relevant  part  as  follows: 

.  .  .[N]or  shall  any  state  deny  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws. 

Embodied  in  the  Equal  Protection  Clause  is  the  principle 
that  legislative  classifications  must  be  based  in  reason  and 
may  not  be  arbitrary.   Finley  v.  California  (1911)  222  U.S. 
28,  31.   The  classification  scheme  embodied  in  the  state^law 
must  rest  upon  some  difference  that  has  a 

fair  and  substantial  relation  to  the  object  of 
the  legislation,  so  that  all  persons  similarly 
.  circumstanced  shall  be  treated  alike.  Johnson  v. 
Robinson  (1974)  415  U.S.  361,  374-375. 

See  also  Eisenstadt  v.  Baird  (1972)  405  U.S.  438,  446-447. 

In  the  area  of  economic  regulation  the  courts  accord 
broad  deference  to  legislative  Classifications.  Nevertheless, 
these  classifications  roust  be  reasonably  related  to  a 
legitimate  state  purpose.   Dandridge  v.  Williams  (1969)  397 
U.S.  471,  484-485.  j 

If  the  exception  contained  in  Section  1(b)  of  Article 
XIIIA  were  held  to  distinquish  between  two  classes  of 
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voter-approved  indebtedness;  i.e.,  distinguishing  ±he 
government's  obligation  owed  to  bondholders  from  that  owed  to 
all  other  creditors,  such  a  classification  scheme  would  amount 
to  a  denial  of  equal  protection  of  the  laws.  There  is  no 
basis  in  reason  for  distinguishing  contractual  obligations 
owed  by  the  government  to  bondholders  from  the  contractual 
obligations  owed  by  the  government  to  all  other  creditors. 
Both  classes  of  debts  are  legally  enforceable  and  valid;  both 
reguire  performances;  and  both  involve  identifiable  creditors 
and  debtors. 

Furthermore,  if  the  exception  for  voter-approved 
indebtedness  contained  in  Section  1(b)  of  Article  XIIIA  were 
read  to  embrace  only  bonded  indebtedness,  then  it  would 
arbitrarily  exclude  other  debts.  This  exclusion  is  not 
related  rationally  to  any  identifiable  public  purpose. 

Accordingly,  if  Section  1(b)  were  construed  to  except 
only  obligations  owed  to  bondholders,  as  opposed  to  all  other 
contractual  obligations,  from  the  1%  limit  of  Article  XIIIA, 
that  Section  would  violate  the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment. 

Contract  Clause  / 

Would  the  imposition  of  the  limitations  embodied  in 
Article  XIIIA,  Section  1,  on  the  City's  taxing  power  to  meet 
its  prior  contractual  obligations  to  fund  its  Retirement  • 
System  violate  Article  1,  Section  10,  Clause  1  of  the  United 
States  Constitution? 

The  United  States  Constitution  provides  in  Article  1, 
Section  10,  Clause  1  (hereinafter  referred  to  as  the  "Contract 
Clause"): 

■No  state  shall  .  .  .  pass  any  .  «  .  law 
impairing  the  obligation  of  contract.  •  .  .^   - 


^  The  California  Constitution,  Article  I,  Section  9  provides 
in  cQgnate  language,  "A  •  .  .  law  impairing  the  obligations  of 
contract  may  not  be  passed."  This  section  may  have  no  effect 
on  the  instant  case>  however,  because  Article  XIIIA  is  an 
amendment  to  the  California  Constitution  and  therefore  stands 
on  egual  footing  with  California's  Contract  Clause. 
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The  prohibition  embodied  in  the  Contract  Clause  of  the 
United  States  Constitution  encompasses  legislative  actions. 
impairing  contractual  obligations.  Central  Land  Co.  v. 
Laidley  (1895)  159  U.S.  103,  109;   Ross  v.  Oregon  (1913)  227 
U.S.  150,  161.  A  State  Constitution  is  a  law  within  the 
meaning  of  this  prohibition.   Railroad  Company  v.  McClure 
(1871)  10  Wall.  511,  515;   Coombes  v.  Getz  (1932)  285  U.S. 
434.  And  the  Contract  Clause  extends  to  public  contracts  in 
which  one  of  the  parties  is  a  governmental,  body.  Von  Hoffman 
V.  City  of  QUincy  (1866)  4  Wall.  535,  549-550. 

Kern  v.  City  of  Long  Beach,  supra,  makes  it  clear  that 
the  City's  Retirement  System  involves  a  contractual  obligation 
between  the  City  and  its  employees.  A  valuable  element  of  the 
employees'  right  and  the  City's  correlative  duty  to  fund  the 
Retirement  System  is  the  power  of  the  City  to  assess  and 
collect  without  limit  ad  valorem  property  taxes  for  the 
purpose  of  meeting  this  obligation.  To  deprive  the  City  of 
its  power  to  tax  property  without  limit  for  the  purpose  of 
paying  its  obligation  to  the  Retirement  System  approved  by  the 
voters  prior  to  the  passage  of  Article  XIIIA  constitutes  an 
impairment  of  the  contractual  rights  of  the  retired  and 
existing  employees  within  the  meaning  of  the  Contract  Clause. 

Employees  who  were  hired  by  the  City  and  became  members 
of  the  Retirement  System  after  June  6,  1978,  may  not  claim 
that  they  relied  on  the  unlimited  power  of  the  City  to  assess 
and  collect  ad  valorem  property  taxes  to  pay  its  obligation  to 
them  to  fund  the  Retirement  System  in  agreeing  to  accept 
public  employment.   Hence,  the  City's  obligation  to  fund  the 
System  for  employees  who  were  not  considered  members  of  this 
System  on  or  before  June  6,  1978,  is  subject  to  the  limits  of 
Section  1(b),  Article  XIIIA. 

In  the  recent  case  of  United  States  Trust  Company  of  New 
York  V.  State  of  New  Jersey  (1977)  431  U.S.  1  (hereinafter 
referred  to  as  U.S.  Trust) ,  the  United  States  Supreme  Court 
dealt  with  a  Contract  Clause  issue  similar 'to  that  posed 
here.   In  U.S.  Trust,  a  New  Jersey  statute  repealed  a  1962 
statutory  covenant  between  New  York  and  New  Jersey  which 
limited  the  ability  of  the  Port  Authority  of  New  York  and  New 
Jersey  to  subsidize  rail  passenger  transportation  from  its 
revenues  and  reserves.  Bondholders  who  had  purchased  bonds 
when  the  covenant  was  originally  in  effect  instituted  the 
action.  The  New  Jersey  Supreme  Court  held  the  repeal  to  be  a 
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reasonable  exercise  of  the  state's  police  power  and  therefore 
not  in  violation  of  the  Contract  Clause.  The  United  States 
Supreme  Court  reversed  and  held  that  the  Contract  Clause 
prohibited  the  retroactive  repeal  of  the  1962  statutory 
covenant. 

The  Court  in  U.  S.  Trust  noted,  at  24-25,  fn.  22: 

A  number  of  cases  have  held  that  a  State  may  not 
authorize  a  municipality  to  borrow  money  and  then 
restrict  its  taxing  power  so  that  the  debt  cannot 
be  repaid.   (Citations  omitted.) 

And  the  Court  in  U.S.  Trust  held,  at  29,  that 

...  a  State  cannot  refuse  to  meet  its 
legitimate  financial  obligations  simply  because  , 
it  would  prefer  to  spend  the  money  to  promote  the 
public  good  rather  than  the  private  welfare  of 
its  creditors.      '  \ 

The  bondholders  had  purchased  bonds  in  reliance  on  the 
covenant  to  maintain  reserves  at  a  specified  level.  The 
repeal  changed  the  level  of  these  reserves,  rendering  less 
secure  the  interest  of  the  bondholder  and  thereby  impairing 
the  contractual  obligations  of  the  Port  Authority.  This 
effected  an  impairment  of  contract  even  though  there  was 
neither  a  loss  in  the  value  of  the  bonds  nor  a  default  on 
payments  to  bondholders. 

The  State  in  U.  S.  Trust  argued  that  the  statute 
repealing  the  Port  Authority's  statutory  covenant  was 
justified  by  weighty  public  policy  considerations,  including 
the  need  for  mass  transportation,  energy  conservation,  and 
environmental  protection.  Although  the  Court  agreed  that 
these  matters  involved  legitimate  and  important  public  , 
•interests,  it  rejected  .the  State's  argument  because  the  repeal 
was  neither  necessary  to  the  achievement  of  the  State's 
transportation  plan  nor  reasonable  under  the  circumstances. 
The  court  held,  at  30-31,  that 

.  .  .(a]  state  is  not  completely  free  to  consider  . 
impairing  the  obligations  of  its  own  contracts  on  . 
a  par  with  other  policy  alternatives.  Similarly, 
«  State  is  not  free  to  impose  a  drastic 
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inpairnent  vhen  an  evident  and  Bore  noderate    ■     . 
course  would  serve  its  purposes  equally  veil. 

Tax  reform  is  an  important  public  purpose.  Bowever,  in 
order  to  read  the  tax  reform  measures  embodied  in  Article 
XIIIA  so  as  to  prevent  a  city  from  raising  taxes  in  order  to 
meet  its  contractual  obligations,  one  must  demonstrate  that 
such  drastic  measures  are  both  necessary  and  reasonable. 
Since  tax  reform  may  be  achieved  without  impairing  the  City's 
contractual  obligations,  a  limitation  o'n  the  City's  power  to 
raise  taxes  to  fund  the  Retirement  System  is  neither  necessary 
nor  reasonable. 

The  Supreme  Court  of  the  United  States  has  held  in 
numerous  cases  that  contractual  rights  include  all  security 
interests  existing  at  the  time  the  contract  was  made.   If  even 
one  security  interest  out  of  many  is  taken  away,  the  contract 
has  been  impaired.  Von  Hoffman  v.  City  of  Quincy,  supra. 
And,  even  if  the  monetary  value  of  a  contractual  right  has 
increased  and  there  have  been  no  defaults,  the  removal  of  any 
amount  of  security  for  the  debt  constitutes  an  impairment  of 
contract.   D.  S.  Trust,  supra, 'at  17-21. 

In  the  context  of  the  City's  obligation  to  the 
Retirement  System,  the  contractual  right  of  all  employees  who 
became  members  of  the  System  on  or  before  June  6,  1978,  is 
premised  on  the  unlimited  power  of  the  City  to  assess  arid 
collect  real  property  taxes.   This  power  secures  the  City's  - 
obligations  to  its  employees.  Therefore,  if  the  City's  taxing 
power  is  diminished  in  any  respect,  there  has  been  an 
impairment  of  the  contract  which  violates  the  Contract  Clause. 

In  Ruano  v.  Spellman  (1973)  81  Wash. 2d  820,  a  similar 
impairment  of  contracts  question  was  raised.  The  people  of 
^King  County  voted  to  build  a  stadium  and  authorized  the 
'issuance  of  bonds  to  pay  for  the  construction.  The  voters 
pledged  the  proceeds  *from  a  special  excise  tax  on  the  sale  of 
tickets  to  be  used  exclusively  to  pay  the  interest  and 
redemption  on  the  bonds.  After  the  bonds  were  sold  and 
preliminary  work  was  begun  on  the  project,  an  initiative  was 
put  before  the  voters  to  stop  construction  of  the  stadium,  and 
a  suit  was  brought  to  prevent  further  construction  on  the 
stadium  pending  the  outcome  of  the  election.  One  of  the      ' 
bondholders  intervened  to  enjoin  the  submission  of  the 
initiative  to  the  voters,  claiming  that  if  the  measure  passed 
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it  would  impair  bis  contractual  rights. 

The  court  in  Ruano,  supra,  noted  that  both  the  general 
taxing  power  of  the  county  as  well  as  the  special  excise  tax 
to  pay  offc  the  bonds  secured  the  county's  obligation  to  the 
bondholders  and  therefore  neither  could  be  withdrawn.  The 
failure  to  build  the  stadium  would  create  a  substantial  doubt 
as  to  whether  the  excise  tax  could  be  implemented.  As  a 
consequence,  this  uncertainty  threatened  one  of  the  possible 
sources  of  revenue  on  which  the  county  could  rely  to  pay  the 
bondholders.  In  response  to  the  claim  that  the  bondholders 
could  still  rely  en  the  general  taxing  power  of  the  county  and 
that  therefore  there  was  no  impairment,  the  court  emphasized 
that  the  bondholders  bargained  for  both  taxing  powers.   Id. , 
at  827.   Thus,  any  change  in  the  county's  power  to  comply  with 
its  covenants  to  the  bondholders,  impairing  or  rendering  less 
certain  the  security  behind  the  county's  obligation,  would 
effect  an  impairment  of  the  contractual  obligations  owed  by 
the  city  to  the  bondholders.   Id..,  at  829. 

The  principles  articulated  in  Ruano  are  directly 
applicable  to  the  instant  case.  The  open-ended  property 
taxation  power  is  essential  to  the  satisfaction  of  the  City's 
obligation  to  employees  who  became  members  of  the  Retirement 
System  prior  to  June  6,  1978. 

The  impairment  of  contracts  issue  was  raised  in  Amador, 
supra.   The  Amador  case  consolidated  three  cases  including  one 
filed  by  this  office  on  behalf  of  the  City  and  County  of  San 
Francisco  (City  and  County  of  San  Francisco  et  al.  v.  Tinney) , 
challenging  the  constitutionality  of  Article  XIIIA  of  the 
California  Constitution  on  nultiple  grounds. 

In  Amador  the  City  alleged  that  Article  XIIIA  impaired 
the  contract  rights  between  the  City  and  its  employees.  The 
City  claimed  that  one  »eans  of  funding  the  Retirement  System 
had  been  severely  curtailed  and  that  this  curtailment  harmed 
its  employees'  security  interests,  to  wit:   the  open-ended 
power  of  the  City  to  assess  and  collect  property  taxes.  By 
depriving  the  City  of  one  of 'its  means  of  meeting  its 
contractual  obligations  to  the  Retirement  System,  Article 
XIIIA  impaired  the  City's  contractual  obligation  to  both 
present  and  retired  employees. 

The  Court  in  Amador,  supra,  at. 239-240,'  declined  to 
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decide  the  issue  of  impairment  of  contract,  stating: 

There  are  two  troublesome  aspects  to  petitioners' 
impairment  argument,'  involving  both  timing  and 
standing.   First,  it  is  readily  apparent  that  ■'       '     '■ 
petitioners'  impairment  of  contracts  argument  is 
prematurely  raised.   Nothing  on  the  face  of 
Article  XIIIA  requires  local  agencies  to  default 
either  in  meeting  their  preexisting  contracts  or  . 
in  liquidating  their  outstanding  bond^.   As  we 
have  seen,  the  ultimate  operation  of  the  article" 
may  result  in  a  substantial  reduction  in  the 
amount  of  available  revenues,  but  as  yet  no 
direct  impairment  of  any  contract  or  bond  has 
occurred  by  virtue  thereof.   No  party  to  any 
contract  or  bondholder  has  so  contended.   As  we 
have  noted  above,  courts  will  avoid  reaching 
constitutional  objections  when  it  is  not 
absolutely  necessary  to  the  disposition  of  the 
case  before  them.   (Citation  omitted.) 

The  Court  in  Amador  suggested  that  aslong  as  there  are  funds 
available  to  meet  the  contractual  obligation,  no  controversy 
existed  justifying  judicial  review.   Thus,  since  the  Court 
deemed  the  question  as  to  whether  Article  XIIIA  impaired  the 
contractual  rights  of  City  employees  to  be  unripe,  it  refused 
to  address  it.   Finally,  the  Court  emphasized  that  petitioner 
City  and  County  of  San  Francisco  in  Arriador  could  allege  no 
actual  or  potential  impairment  of  its  rights.   The  Court 
concluded  that  only  municipal  obligees,  bondholders  or 
creditors  would  be  proper  parties  to  plead  and  prove  such  a 
claim. 

It  is  clear  from  Amador  as  well  as  from  another  recent 
case,  Sonoma  County  Organization  of  Public  Employees  v.  County 
of  Sonoma  (1979)  23  Cal.3d  296,  that  there  must  be  an  actual 
injury,  or  conditions  approaching  injury,  before  the  courts 
will  address  a  claim  that  there  has  been  impairment  of 
contract.  However,  when  the  state  surpluses  which  have  been  .  ' 
distributed  to  local  governments  are  no  longer  available  and 
the  City  is  unable  to  raise  sufficient  funds  both  to  fund  the 
Retirement  System  and  to  provide  basic  governmental  services, 
•the  injury  from  the  impairment  of  contracts  will  be  immediate 
and  actionable.   Unless  the  City  honors  its  obligations,  it 
will  malce  itself  vulnerable  to  its  creditors,  such  as  members 
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o£  the  existing  Retirement  System.  Thus,  it  is  evident  that 
though  not  yet  actionable,  the  impairment  of  contractual 
obligation  occurs  when  the  power  to  discharge  these 
obligations  is  severely  curtailed.  As  demonstrated  above, 
that  curtailment  would  have  occurred  when  Article  XIIIA  was 
adopted  if  the  exception  of  Section  1(b)  were  not  applicable 
to  the  power  of  the  City  to  assess  and  collect  property  taxes 
for  the  purpose  of  funding  its  Retirement  System. 

Conclusion 

The  City's  annual  obligation  to  the  Retirement  System  is 
contemplated  within  the  exception  set  forth  in  Section  1(b)  of 
Article  XIIIA.   A  contrary  conclusion  would  render  Article 
XIIIA  vulnerable  to  the  constitutional  argument  that  it 
violates  the  Equal  Protection  Clause  and  the  Contract  Clause. 
It  is  a  cardinal  rule  that 

...  if  a  provision  of  the  California 
Constitution  is  'capable  of  two  constructions, 
one  of  which  would  cause  a  conflict  with  the 
federal  Constitution,  the  other  must  be  adopted.* 
Otsuka  V.  Hite  (1966)  64  Cal.2d  596,  606. 

Accordingly,  you  are  advised  that  the  City's  power  to 
assess  and  collect  ad  valorem  property  taxes  for  the  purpose 
of  paying  its  annual  obligation  to  fund  the  Retirement  System 
for  those  employees  who  became  members  of  the  System  prior  to 
June  6,  1978,  is  not  limited  to  the  one  percent  ceiling 
imposed  by  Article  XIIIA.  This  obligation  can  be  met  by 
assessing  and  collecting  ad  valorem  property  taxes  outside  the 
one  percent  limit.  . 


Respectfully  submitted, 


APPROVED: 


;   City  Attorney   Q     ' 


GEORGE  AGNOST 
City  attorney 


cry 


By 


'delventhal 


DIANE  L.  HERMANN 
Deputy  City  Attorneys 
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SUBJECT:       Authority  of  the  Board  of  Supervisors  to  remove 
members  or  alternate  members  it  appointed  to 
various  regulatory  Bay  Area  agencies 

REQUESTED  BY:   Gilbert  H.  Boreman 
Clerk  of  the  Board 


PREPARED  BY: 


Burk  E.  Delventhal 
Deputy  City  Attorney 
Gyde  Dethleffsen 
Legal  Intern 


DOCUMENTS  DEPT. 
SAN  FRANCISCO 
PUBLIC   UBRARY 


QUESTION  PRESENTED 

Has  the  Board  of  Supervisors  the  authority  to  remove 
members  or  alternate  members  it  appointed  to  the  North  Central 
Coast  Regional  Commission,  the  Bay  Conservation  and 
Development  Commission  and  the  Bay  Area  Air  Quality  Management 
District,  forr.ierly  known  as  the  Bay  Area  Air  Pollution  Control 
District? 


Yes. 


CONCLUSION 


ANALYSIS 


You  have  written  this  office  on  behalf  of  the  Rules 
Committee  of  the  Board  of  Supervisors  asking  whether  the  Board 
has  the  authority  "to  remove  members  or  alternate  members 
appointed  to  or  confirmed  by  the  Board  of  Supervisors  for  the 
various  regulatory  Bay  Area  agencies,  such  as  the  North 
Central  Coast  Regional  Commission,  the  Bay  Conservation  and 
Development  Commission  and  the  Bay  Area  Air  Pollution  Control 
District." 

This  opinion  will  discuss  the  Board's  power  only  with 
regard  to  the  specific  agencies  you  have  mentioned.   No 
general  answer  can  be  given;  rat'-^r,  the  law  establishing  each 
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agency  must  be  consulted  in  order  to  determine  the  tenure  of 
the  directors.   Accordingly,  tnis  opinion  only  discusses 
tenure  on  the  three  agencies  specified  in  your  letter. 

North  Central  Coast  Regional  Commission 

Tne  commission  is  created  by  the  Coastal  Zone 
Conservation  Act  of  1976,  Public  Resources  Code  Sections  27000 
et  seq.,  wnich  provides  for  six  regional  commissions 
throughout  the  State.   The  City  and  County  of  San  Francisco  is 
a  member  of  the  North  Central  Coast  Regional  Commission.   The 
Commission's  memoership  is  derived  from  various  authorities. 
Two  supervisors  of  the  City  and  County  of  San  Francisco  sit  on 
the  Commission.   Public  Resources  Code  Section  30302(b)(2). 
And  Public  Resources  Code  Section  30303(a)  provides  that  all 
supervisors  on  the  various  regional  commissions  shall  be 
chosen  by  the  board  of  supervisors  on  which  they  sit. 

Public  Resources  Code  Section  30312 (a)  provides: 

Any  person  qualified  for  membership  because  he 
or  she  holds  a  specific  office  as  a  locally 
elected  official  shall  serve  at  the  pleasure  of 
his  or  her  selecting  or  appointing  authority; 
provided,  however,  that  such  membership  shall 
cease  when  his  or  her  term  of  office  as  a  locally 
elected  official  ceases. 

Thus  the  Board  of  Supervisors  has  the  authority  to  remove  the 
members  of  the  Nortn  Central  Coast  Regional  Commission  it  had 
appointed.   Furthermore,  the  above-mentioned  Section  provides 
that  membership  in  the  commission  snail  cease  when  the  term  of 
office  as  a  locally  elected  official  ceases. 

Provision  for  alternate  members  is  made  in  Public 
Resources  Code  Section  30304.  That  Section  provides  in 
relevant  part: 

A  member  of  a  regional  commission  who  is  also 
a  supervisor  from  a  county  or  city  and  county 
with  a  population  greater  than  400,000  may, 
subject  to  confirmation  by  his  or  her  appointing 
power,  appoint  an  alternate  member  to  represent 
him  or  her  at  any  regional  commission  meeting. 
The  alternate  shall  serve  at  the  pleasure  of  the 
member  who  appointed  him  or  her  .... 
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Accordingly,  the  two  supervisorial  members  of  the  North 
Central  Coast  Regional  Commission  from  the  City  and  County  of 
San  Francisco  may,  subject  to  confirmation  by  the  Board  of 
Supervisors,  appoint  alternate  members  to  represent  them,  and 
the  alternates  may  be  removed  at  the  pleasure  of  the 
appointing  members. 

The  Board's  influence  on  the  alternate  members  is 
limited  to  the  confirmation  of  their  appointment  by  the 
regular  member.   Unless  the  member  is  willing  to  remove  his  or 
her  alternate,  there  is  no  way  for  the  Board  itself  to  remove 
the  alternate  except  by  removing  the  member.   When  a  member's 
tenure  is  terminated,  so  too  is  the  term  of  the  alternate. 

San  Francisco  Bay  Conservation  and  Development  Commission 

This  commission  is  created  by  Government  Code  Section 
66620  and  consists  of  27  members.   According  to  Government 
Code  Section  66620(h)  nine  members  shall  be  county 
representatives , 

consisting  of  one  member  of  the  board  of 
supervisors  representative  of  each  of  the  nine 
San  Francisco  Bay  Area  counties,  appointed  by  the 
board  of  supervisors  in  each  county. 

Government  Code  Section  66622  provides,  in  relevant 
part,  that  "members  of  the  commission  shall  serve  at  the 
pleasure  of  their  respective  appointing  powers."   Therefore, 
tne  Board  of  Supervisors  has  the  authority  to  appoint  one 
member  of  the  Board  to  serve  on  the  Commission  and  to  remove 
its  representative  from  the  Commission  at  its  pleasure. 

Provision  for  alternate  members  is  also  made  in  Section 
66622  of  the  Government  Code.   That  Section  states,  in 
relevant  part: 

A  member,  subject  to  confirmation  by  his 
appointing  power,  may  authorize  an  alternate  for 
attendance  at  meetings  and  voting  in  his 
absence.   Each  alternate  shall  be  designated  in  a 
written  instrument  which  shall  include  evidence 
of  the  confirmation  by  the  appointing  power  and 
his  name  shall  be  kept  on  file  with  the 
commission.   Each  member  may  change  his  cii-eraate 
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from  time  to  time,  with  the  confirmation  of  his 
appointing  power,  but  shall  have  only  one 
alternate  at  a  time. 

Accordingly,  the  supervisorial  member  of  this  Commission  may, 
subject  to  confirmation  by  the  Board  of  Supervisors,  appoint 
an  alternate.   The  alternate  serves  at  the  pleasure  of  the 
appointing  member. 

The  Board's  influence  on  the  alternate  is  limited  to  the 
confirmation  of  his  or  her  appointment.   Unless  the  member  is 
willing  to  remove  his  or  her  alternate,  there  is  no  way  for 
the  Board  itself  to  remove  the  alternate  except  by  removing 
tne  member.   When  a  member's  tenure  is  terminated,  so  too  is 
the  term  of  tne  alternate. 

Bay  Area  Air  Quality  Management  District 

Air  quality  management  districts  are  established  in  the 
Health  and  Safety  Code  (hereinafter  H8.SC)  Sections  40000  et 
seq.   Provision  is  made  for  the  Bay  Area  Air  Quality 
Management  District,  which  was  formerly  known  as  the  Bay  Area 
Air  Pollution  Control  District,   in  H&SC  Sections  40200  et 
seq.   Each  county's  delegation  to  the  Bay  District  Board  is 
based  on  tne  constituent  counties'  population.   HiSC  Section 
40220.5.   H6.SC  Section  40221  provides  that  a  county  with  a 
population  of  750,000  or  less,  but  more  than  300,000,  shall 
appoint  two  members.   San  Francisco  is  therefore  entitled  to 
two  delegates  to  the  Bay  Area  Air  Quality  Management 
District's  Board  of  Directors,  one  of  whom  is  selected  by  the 
Board  of  Supervisors  from  amongst  its  members  or  from  a  list 
submitted  to  it  by  the  City  Selection  Committee. 
H&SC  Section  40221.5(a)(2). 

H&SC  Section  40223  governs  removal  from  the  Bay  District 
Boara.   Tnat  section  provides,  in  relevant  part,  that  "any 
member  of  the  bay  district  board  may  be  removed  at  any  time  in 
the  same  manner  as  he  was  appointed."   Accordingly,  the  Board 
of  Supervisors  at  any  time  may  choose  to  remove  its  member 
from  the  flay  District  Board. 

The  law  makes  no  provision  for  alternate  members  of  the 
Bay  District  Board. 

The  Board  of  Supervisors  has  the  power  to.  remove  the 
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member  or  members  it  appointed  to  the  three  above-mentioned 
commissions  at  any  time. 

Provision  for  alternate  members  is  only  made  for  the 
Nortn  Central  Coast  Regional  Commission  and  the  San  Francisco 
Bay  Conservation  and  Development  Commission,  not  for  the  Bay 
Area  Air  ijuality  Management  District  Board.   The  alternates  in 
the  two  above-mentioned  commissions  serve  at  the  pleasure  of 
the  appointing  official  member  or  members  of  the  commissions. 
As  their  terms  of  office  depend  on  these  members,  the  Board  of 
Supervisors  may  not  remove  the  alternate  without  removing  the 
official  member  from  the  commission. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 

APPROVED: 

G^GE^Ag^'ST ^^r  Deputy  City  Attorney 

City  Attorney 

GD/EK/BED/ay 

41430 
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GEORGE  AGNOST 
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SUBJECT: 
REQUESTED  BY: 
PREPARED  By: 


Recordation  of  San  Francisco  Redevelopment 
Agency's  DDCuraents  Without  Fee 


Thoinas  Kearney 
Recorder 

B.  Timothy  Murphy 
Deputy  City  Attorney 


QUESTION  PRESENTED 


DOCUMENTS  DEP7, 

^=P^  o  i980 


Is  the  Recorder  required  to  record  official  documents 
for  the  San  Francisco  Redevelopment  Agency  without  charge? 

CONLUSION 


Yes. 


ANALYSIS 


Section  27383  of  the  California  Government  Code  provides 

as  follows: 

"No  fee  shall  be  charged  by  the  recorder  for 
services  rendered  to  the  State,  to  any 
municipality,  county  in  the  State  or  other 
political  subdivision  thereof,  except  for 
making  a  copy  of  a  paper  or  record." 

Further,  the  pertinent  portions  of  Section  6103  of  the 
Government  Code  provide  as  follows: 

"Neither  the  State. ..nor  any  public  officer  or 
body,  acting  in  his  official  capacity  on  behalf 

of  the  State, shall  pay  or  deposit  any  fee 

for  the  filing  of  any  document  or  paper,  for 
the  performance  of  any  official  service,  or  for 
the  filing  of  any  stipulation  or  agreement 
which  may  constitute  an  appearance  in  any  court 
by  any  other  party  to  the  stipulation  or 
agreement. " 


Il 
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Recorder 


OPINION 


Pursuant  to  state  law,  local  redevelopaient  Ie  governed  by 
the  provisions  of  the  Co--unity  Pedeveloprr.ent  Law  (Health  and 
Safety  Code  Sections  33000,  et  s'eq.).   The  Pedeveloprent  Agency  of 
S=n  Francisco  (the  "Agency")  is  a  state  agency  operating  under 
state  law  to  fulfill  state  purposes  [see  Fellc-  v.  Fedeveloprent 
A:e-.cy  (195E)  157  Cel.App.23  243  end  Andrews  v.  C:tv  cf  San 
r er r=rd:no  (1559)  175  Ccl.Arp.2d  459;  see  also  Fe develocrent 
A?e-.cy,  etc.  v.  City  of  Berkeley  (197B)  80  C£l.App.3d  156,  143  CR 
£33,  and  cases  cited  therein]." 

Accordingly,  pursuant  to  the  af orerentioned  Governr;ent  Code 
Sections,  it  is  clear  that  a  county  recorder  is  required  to  record 
official  docu-ents  without  charge  for  the  San  Francisco 
Fedrvelop-ent  Agency  when  requested  to  do  so  by  said  agency. 


City  Attorney         ^ 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 

B.  TIKOIHY  KUr.PHY   /   7~" 
Deputy  City  Attorney  ^ 
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GEORGE  AGNOST 

aiy  ATtOKHtr 

ajy  HALL 
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OPINION  NO.  80-12 


SUBJECT: 
REQUESTED  BY 


PREPARED  BY: 


Recreational  Equipment  Vendor  Permits 


Philip  J.  Siggins 
Executive  Director 
Board  of  Permit  Appeals 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
ELIZABETH  M.  KATZ' 
Legal  Assistant 


'CUr.lif.JTS  DEPT. 


PUBLIC 


QUESTIONS  PRESENTED 

1.  Recreational  Equipment  Vendor  Ordinance: 

a.  May  the  Board  of  Supervisors  by  ordinance  provide  for 
exclusive  rights  at  given  locations  to  operate  as  recreational 
equipment  vendors? 

b.  May  the  Board  of  Permit  Appeals  declare  the 
recreational  equipment  vendor  ordinance  unconstitutional,  and 
based  thereon,  refuse  to  enforce  it? 

2.  When  the  Board  of  Supervisors  by  ordinance  requires 
recreational  equipment  vendors  to  obtain  permits  and  delegates 
to  the  Chief  of  Police  the  authority  to  grant  or  deny  permits 
within  prescribed  standards  and  limitations, 

a.  May  the  Chief  of  Police  adopt  guidelines  for  the 
granting  and  denial  of  permits  without  public  notice  and 
hearing; 

b.  By  what  standard  may  the  substance  of  the  guidelines 
be  judged;  and 

c.  Is  the  Board  of  Permit  Appeals  bound  by  the 
guidelines? 

3.  When  the  Board  of  Supervisors  by  ordinance  provides 
for  exclusive  recreational  equipment  vendor  permits  for  a 
particular  street  and  block  and  when  a  number  of  applications 
are  made  for  the  same  street  and  block,  one  applicant  being 
granted  and  the  others  denied  the  permit,  and  when  those 
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denied  the  permit  appeal  from  their  denials  without  appealing 
the  issuance  of  the  permit,  may  the  Board  of  Permit  Appeals 
review  the  denials  and  determine  whether  one  of  the  other 
applicants  should  be  granted  the  permit  and,  since  only  one 
permit  per  block  may  be  granted,  rule  that  the  permittee's 
permit  should  not  have  been  issued? 

CONCLUSIONS 

1.  a.   The  recreational  equipment  vendor  ordinance, 
providing  for  exclusive  permits  for  a  particular  street  and 
block  is  constitutionally  valid. 

b.   Only  a  court  of  law  may  determine  that  the 
recreational  equipment  vendor  ordinance  is  unconstitutional, 
and  unless  it  has  done  so,  the  Board  of  Permit  Appeals  must 
enforce  the  ordinance. 

2.  a.   The  Chief  of  Police  may  adopt  guidelines  for  the 
granting  and  denial  of  permits  without  public  notice  and 
hearing. 

b.  The  guidelines  are  reviewed  in  terms  of  whether  they 
carry  out  the  purpose  of  the  ordinance,  whether  they  are 
reasonable  and  appropriate  for  this  purpose,  and  whether  they 
impair  or  enlarge  the  right  of  applicants. 

c.  The  Board  of  Permit  Appeals  is  not  bound  by  the 
guidelines. 

3.  The  Board  of  Permit  Appeals  may  review  the  issuance 
of  the  permit  granted  only  if  a  timely  appeal  therefrom  is 
filed.   When  no  appeal  is  filed  to  protest  the  issuance  of  an 
exclusive  permit  for  a  particular  location,  the  Board  must 
deny  the  appeals  from  those  who  were  denied  the  issuance  of 
that  permit. 

ANALYSIS 

The  recent  surge  of  popularity  of  roller  skating  gave 
rise  to  a  problem  in  San  Francisco's  Golden  Gate  Park  and 
vicinity.   A  number  of  roller  skate  vendors  joined  vendors  of 
bicycles  on  the  perimeter  of  the  Park.   The  incidence  of 
accidents  involving  users  of  recreational  equipment  rented 
from  these  vendors  rose  sharply,  while  the  increased  numbers 
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of  vendors  caused  congestion  on  the  adjoining  streets  and 
sidewalks  to  the  irritation  alike  of  vendors,  customers, 
casual  pedestrians,  passing  vehicles  and  residents  who  sought 
parking . 

The  Board  of  Supervisors,  in  response  to  the  problem, 
approved  ordinance  number  307-79  on  June  18,  1979,  amending 
the  Police  Code  by  adding  Sections  1050-1055,  regulating 
recreational  equipment  vendors;  the  Mayor  approved  the 
ordinance  on  June  29,  1979.   Among  its  salient  features  are 
the  requirements  that  recreational  equipment  vendors  obtain 
permits,  that  a  permit  application  show  proof  of  liability 
insurance  naming  the  City  (and  its  officers  and  employees)  as 
an  additional  insured  and  agreeing  to  hold  the  City  harmless, 
and  that  a  permit  application  be  for  a  single  street  and 
block.   The  ordinance  empowers  the  Chief  of  Police  to  grant 
and  deny  permits  according  to  prescribed  standards  and 
limitations,  one  of  the  latter  being  that  no  more  than  one 
permit  may  be  issued  for  any  single  street  and  block.   The 
ordinance  also  provides  for  payment  of  an  annual  permit  fee, 
establishes  rules  and  regulations  governing  operations  of 
permit  holders,  allows  the  Chief  of  Police  to  adopt  further 
regulations  as  required,  and  sets  forth  conditions  under  which 
fines,  imprisonment,  suspension  and  revocation  of  permits  may 
occur  . 

Following  the  effective  date  of  this  ordinance,  the  Chief 
of  Police  established  guidelines  for  the  granting  and  denying 
of  recreational  equipment  vendor  permits;  applications  for 
permits  were  received  and  acted  upon.   In  each  instance  where 
more  than  one  applicant  sought  the  right  to  do  business  in  one 
block,  the  Chief  of  Police  reviewed  the  applications,  granting 
one  and  denying  the  others.   Now  certain  unsuccessful 
applicants  have  appealed  the  denials  of  their  permits  to  the 
Board  of  Permit  Appeals  (hereinafter  referred  to  as  the 
Board) .   The  permits  granted  for  the  locations  sought  by  the 
unsuccessful  applicants  have  not  been  appealed.   Nonetheless, 
only  one  permit  may  be  issued  for  any  single  street  and 
block.   This  situation  poses  a  number  of  questions.   According 
to  your  letter  to  this  office  and  the  letter  directed  to  the 
Board  from  the  legal  office  of  the  Police  Department,  these 
questions  include:   whether  the  ordinance  itself  is  valid, 
whether  the  Board  may  determine  the  validity  of  the  ordinance, 
whether  the  Chief  of  Police  was  required  to  give  public  notice 
and  hearing  before  adopting  guidelines  for  the  granting  and 
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denial  of  permits,  whether  those  guidelines  are  consistent 
with  the  standards  set  down  in  the  ordinance,  whether  the 
Board  is  bound  by  the  guidelines,  and  whether  the  Board  in 
hearing  an  appeal  from  the  denial  of  a  permit  may  review  the 
issuance  of  the  permit  granted  for  that  particular  street  and 
block  when  no  protest  appeal  was  filed  from  that  issuance. 

Our  analysis  follows  the  questions  as  presented  above. 

THE  ORDINANCE 

Article  15  of  Part  II,  Chapter  VIII  of  the  San  Francisco 
Municipal  Code  (Police  Code)  governs  recreational  equipment 
vendors  and  provides: 

"SECTION  1050.   Recreational  Equipment  Vendor  Defined. 

"Unless  the  context  specifically  indicates 
otherwise,  the  term  "recreational  equipment 
vendor"  as  used  in  this  Chapter  shall  mean  or 
include  all  persons,  firms,  corporations,  clubs  or 
associations  which  rent,  sell,  lease,  loan  or 
otherwise  make  available  recreational  equipment  to 
the  public. 

"SECTION  1051,   Permit  Required. 

"It  shall  be  unlawful  for  any  recreational 
equipment  vendor  to  rent,  sell,  lease,  loan  or 
otherwise  make  available  recreational  equipment  to 
the  public  from  a  truck,  cart  or  otherwise  movable 
vehicle  located  on  a  public  street  or  other  public 
property  without  first  having  obtained  a  permit 
frorfi  the  Chief  of  Police. 

"SECTION  1052.   Application  for  Permit. 

"Applications  for  said  permit  shall  be  made  in 
writing  to  the  Chief  of  Police  and  shall  be  made 
in  such  form  and  shall  contain  such  information  as 
the  Chief  of  Police  shall  require,  including  proof 
of  liability  insurance  in  an  amount  of  $1  million, 
naming  the  City  and  County  of  San  Francisco  and 
its  officers  and  employees  as  an  additional 
insured,  and  an  agreement  to  hold  the  City  and 
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County  of  San  Francisco  harmless  from  any  liability 
arising  out  of  the  vending  and  use  of  recreational 
equipment.   In  granting  or  denying  a  permit,  the 
Chief  of  Police  shall  give  particular  consideration 
to  the  peace,  order,  health,  safety  and  welfare  of 
the  public  and  on  [sic]  the  business  reputation  of 
the  vendor,  provided,  however,  that  each 
application  be  made  for  a  single  city  street  and 
block  and  that  at  no  time  will  a  permit  be  issued 
to  more  than  one  (1)  recreational  equipment  vendor 
for  the  same  street  and  block.   No  more  than  one 
permit  shall  be  issued  to  any  person,  firm, 
corporation,  partnership,  Glub,  association,  or 
group  of  any  kind.   (Emphasis  added.) 

"Upon  application  for  a  recreational  equipment 
vendor  permit,  the  Chief  of  Police  shall  set  a 
time,  date  and  place  for  a  public  hearing  thereon 
and  shall  cause  a  notice  thereof  to  be 
conspicuously  posted  on  all  available  utility  and 
light  poles  on  the  street  and  block  for  which  the 
permit  is  requested  not  less  than  twenty  (20)  days 
before  the  date  set  for  public  hearing.   The 
notice  shall  set  forth  the  name  of  the  applicant, 
the  purpose  for  which  the  application  is  made,  and 
the  time,  date,  and  place  of  public  hearing  on  the 
application. 

"Each  applicant  for  a  permit  shall  pay  to  the 
Police  Department  a  non-refundable  application  fee 
of  $30.00,  payable  in  advance. 

"SEC.  1053.   Permit  Fees. 

"Every  person  granted  a  recreational  equipment 
vendor  permit  by  the  Chief  of  Police  shall  pay  to 
the  Tax  Collector  a  permit  fee  of  $100.00 
annually,  payable  in  advance.   The  permit  shall  be 
non- transfer able. 

"The  permit  fee  prescribed  in  this  section  is 
due  and  payable  on  a  calendar  year  basis,  starting 
January  1  of  each  year.   Fees  for  new  permits 
issued  after  the  first  day  of  January  of  a  . 
particular  year  shall  be  prorated  with  regard  to 
the  calendar  year  on  a  monthly  basis. 
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"SEC.  1054.   Regulations. 

"(a)  Hours.   Recreational  equipment  can  only  be 
rented,  sold,  leased,  loaned  or  otherwise  made 
available  to  the  public  between  sunrise  and  sunset 
of  any  given  day.   The  trucks,  carts  or  otherwise 
movable  vehicles  used  by  recreational  equipment 
vendors  may  be  parked  or  positioned  for  one-half 
hour  before  sunrise  until  one-half  hour  after 
sunset. 

"(b)  Location.   Once  a  recreational  equipment 
vendor  has  positioned  his  -vehicle  and  has 
transacted  his  first  business  of  the  day,  he 
cannot  reposition  his  vehicle  except  in  the  case 
of  an  emergency  or  when  ordered  to  do  so  by  an 
on-duty  police  officer  or  fireman.   However,  if  he 
is  parked  in  a  restricted  parking  area,  he  must 
obey  the  time  limits  or  other  restrictions 
provided  by  the  San  Francisco  Traffic  Code  or  by 
the  California  Vehicle  Code,  except  that  he  is 
exempt  from  the  provisions  of  Traffic  Code  Section 
63  as  provided  therein. 

"(c)  Equipment.   No  recreational  equipment 
vendor  shall  have  available  for  vending  more  than 
400  items  of  recreational  equipment  or  if  the  item 
is  commonly  rented  in  pairs  (such  as  roller  skates) 
400  pairs  of  such  [item];  provided,  however,  that 
safety  equipment  related  to  the  use  of  said  item 
is  not  included  in  this  limit.   Every  recreational 
equipment  vendor  shall  certify  that  the  equipment 
with  which  he  deals  is  in  good  condition  and  is 
safe  for  the  use  for  which  it  was  intended. 

"(d)  Attended  Vehicles.   At  no  time  between 
sunset  of  one  day  and  sunrise  of  the  next  day 
shall  the  vehicle  used  by  any  recreational 
equipment  vendor  in  the  conduct  of  his  business  be 
left  unattended  on  the  public  streets  of  San 
Francisco. 

"(e)  Further  Regulations  and  Rules.   The  Chief 
of  Police  shall  have  the  authority  to  adopt 
further  rules  and  regulations  as  required. 
(Emphasis  added.) 
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"SEC.  1055.   Penalty. 

"Any  person  who  shall  violate  any  of  the 
provisions  of  Sections  1050  to  and  including  1054 
of  this  Chapter  shal  be  guilty  of  a  misdemeanor, 
and,  upon  conviction  thereof,  shall  be  subject  to 
a  fine  of  not  less  than  $100.00  and  not  more  than 
$500.00,  or  by  imprisonment  in  the  jail  of  the 
City  and  County  for  a  term  of  not  more  than  six 
(6)  months  or  by  both  such  fine  and  imprisonment. 

"In  the  alternative  any  violations  of  Sections 
1050  to  and  including  1054- of  this  Chapter  by  a 
permittee  hereunder  shall  be  deemed  to  be 
disorderly  and  improper  conduct  as  that  term  is 
used  in  Section  3.537  of  the  Charter  of  the  City 
and  County  of  San  Francisco,  and  the  Chief  of 
Police,  may,  after  hearing,  revoke  said  permittee's 
permit  pursuant  to  Section  3.537  of  said  Charter; 
or,  in  lieu  thereof,  may,  after  hearing,  suspend 
said  permit  for  such  length  of  time  as  he  deems 
proper ♦ "   (Emphasis  added.) 

Constitutional  validity 

The  first  question  is  whether  the  recreational  equipment 
vendor  ordinance  is  constitutionally  valid.   In  discussing  the 
validity  of  the  ordinance  set  forth  above,  we  follow  a 
well-established  line  of  inquiry. 

"...  [N]o  presumption  of  invalidity  of  the 
statute  will  obtain;  but  to  the  contrary,  every 
intendment  will  be  indulged  in  favor  of  its 
validity. " 

Hart  V.  City  of  Beverly  Hills  (1938)  11  Cal.2d  343,  348.   See 
also  People  v.  Hayne  (1890)  83  Cal.  Ill,  117. 

There  is  no  vested  right  to  do  business  upon  the  public 
streets.   Pittsford  v.  City  of  Los  Angeles  (1942)  50 
Cal.App.2d  25,  32-33;  San  Francisco  Street  Artists  Guild  v. 
Scott  (1974)  37  Cal.App.3d  667,  670.   Therefore,  the  City  and 
County  of  San  Francisco  could  have  constitutionally  prohibited 
all  sales  on  the  public  streets.   And,  "since  a  gradual 
approach  to  a  problem  is  not  constitutionally  impermissible" 
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(People  V.  Ala  Carte  Catering  Co.  [1979]  98  Cal.App.3d  Supp. 
1,  7) ,  San  Francisco  could  have  constitutionally  limited  the 
prohibition  to  recreational  equipment  vending  on  the  public 
streets. 

Instead  of  a  total  prohibition  of  recreational  equipment 
vendors  on  the  public  streets,  San  Francisco  elected  to  limit 
the  number  of  such  vendors  on  any  single  street  and  block  to 
one  vendor,  requiring  that  a  vendor  obtain  a  permit  for  a 
particular  street  and  block. 

In  People  v.  Ala  Carte  Catering  Co.,  supra,  at  8,  the 
Court  noted: 

"As  stated  in  New  Orleans  v.  Dukes,  supra,  427 
U.S.  at  page  303  [49  L.Ed. 2d  at  pages  516-517], 
except  where  a  statutory  classification  or 
distinction  trammels  fundamental  personal  rights 
or  is  drawn  upon  the  basis  of  inherently  suspect 
factors,  such  as,  race,  religion  or  alienage,  the 
constitutional  requirements  are  that  the 
classification  be  rationally  related  to  a 
legitimate  state  interest.   While  the  judiciary  is 
not  entitled  to  judge  the  wisdom  or  desirability 
of  legislative  policy,  a  wholly  arbitrary 
restriction  cannot  stand  consistently  with  the 
Fourteenth  Amendment.   (Id.  at  p.  304  [49  L.Ed. 2d 
at  p.  517] .)" 

Accordingly,  our  inquiry  herein  is  directed  to  the 
question  whether  the  requirements  that  a  vendor  obtain  a 
permit  for  a  particular  street  and  block  and  that  only  one 
permit  be  issued  for  any  single  street  and  block  are 
rationally  related  to  a  legitimate  state  interest  or,  on  the 
contrary,  are  wholly  arbitrary. 

A  similar  inquiry  was  made  by  the  Court  of  Appeal  in 
People  V.  Galena  (1937)  24  Cal.App.2d  Supp.  770.   There,  a 
Luxor  Cab  Company  driver  had  been  found  guilty  of  using  a  cab 
stand  for  which  the  Yellow  Cab  Company  had  the  exclusive 
permit.   The  Court  concluded,  at  785,  that 

".  .  .  it  is  within  the  power  of  the  supervisors, 
under  the  changing  conditions  of  modern 
transportation,  to  determine  the  course  most  likely 
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to  promote  the  convenience,  safety  and  welfare  of 
the  traveling  public,  and  to  adopt  the  measures 
which  will  best  assure  adequate  service  and  will 
be  of  the  most  practical  benefit.   All  regulatory 
ordinances  have  restrictive,  and  sometimes 
prohibitory,  features;  and  many  exclusive 
franchises,  though  creating  legal  monopolies,  are 
bestowed  as  a  means  of  subserving  the  public 
welfare.   For  over  half  a  century  it  has  been  the 
settled  policy  of  San  Francisco  not  only  to 
establish  public  stands  for  passenger  vehicles  at 
suitable  locations,  but  also,  regard  being  had  to 
the  rights  of  property  ownfers,  to  grant  on  fixed 
terms  permits  for  private  stands  for  the  better 
accommodation  of  patrons  and  the  orderly  flow  of 
traffic. " 

This  principle  was  affirmed  by  the  California  Supreme 
Court  in  In  re  Petersen  (1958)  51  Cal.2d  177,  182-183. 

"Ordinances  are  presumed  to  be  valid,  and  no 
provision  of  the  challenged  ordinance  may  be 
condemned  as  an  improper  exercise  of  the  police 
power  if  any  rational  ground  exists  for  its 
enactment.   [Citations  omitted.]   In  this 
connection  it  is  apparent  that  taxicab  stands  for 
the  exclusive  use  of  one  permittee  may,  from  the 
point  of  view  of  the  public  interest,  have 
advantages  over  stands  open  to  all.   If  many  cabs 
of  different  owners  should  try  to  park  at  one 
stand,  an  obstruction  of  traffic  might  result  .  .  .  . 
Exclusive  stands  may  facilitate  police  supervision 
and  may  prevent  disorderly  and  aggressive 
solicitation  of  one  customer  by  drivers  of 
different  taxicab  owners.   Accordingly,  we  cannot 
agree  that  there  are  no  rational  grounds  for  the 
establishment  of  exclusive  stands. 

"Nor  can  we  agree  that  the  granting  of  such 
stands  to  one  permittee  is  invalidly 
discriminatory.   The  use  of  highways  by  a  common 
carrier  is  a  privilege  which  may  be  granted  or 
withheld  by  the  state  in  its  discretion,  without 
violating  either  the  due  process  clause  or  the 
equal  protection  clause.   [Citations  omitted.] 
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.  .   It  has  also  been  recognized  that,  in  general, 
the  government  has  power  to  grant  exclusive  rights 
to  engage  in  services  of  a  public  character  as 
contrasted  with  an  ordinary  business  or 
profession.   [Citations  omitted.]   The  power  to 
establish  exclusive  stands  contained  in  an  earlier 
form  of  the  ordinance  here  under  consideration  was 
upheld  as  a  regulation  conducive  to  the  general 
welfare  comparable  to  the  granting  of  an  exclusive 
franchise.   (People  v.  Galena,  24  Cal.App.2d  Supp. 
770,  785  [70  P. 2d  724].)   It  seems  obvious  that, 
since  a  municipality  may  deny  the  use  of  its 
streets  to  all  but  one  com^ion  carrier,  it  may 
validly  direct  th^t  each  of  several  taxicab  owners 
use  separate  stands." 

Here,  the  requirements  that  a  recreational  equipment 
vendor  obtain  a  permit  for  a  particular  street  and  block  and 
that  only  one  permit  be  issued  for  any  single  street  and  block 
are  likewise  rationally  related  to  a  legitimate  state  interest. 
Such  requirements  facilitate  the  flow  of  traffic  and  the 
availability  of  parking  on  the  public  streets,  prevent 
disorderly  and  aggressive  solicitation  of  the  public,  and 
facilitate  consumer  complaints  and,  if  necessary,  police 
supervision.   In  view  of  these  clearly  identified  governmental 
interests,  the  above-mentioned  provisions  in  this  ordinance 
are  valid. 

Board's  power  to  determine  constitutional  validity 

The  next  question  is  whether  the  Board  may  determine  the 
constitutional  validity  of  the  ordinance.   There  is  a  basic 
distinction  between  the  judicial  function  of  interpreting  and 
reviewing  the  validity  of  a  law  and  the  executive- 
administrative  function  of  applying  that  law  to  concrete 
situations,  either  in  a  ministerial  capacity  or  in  one 
requiring  some  exercise  of  discretion.   In  Estate  of  Johnson 
(1903)  139  Cal.  532,  535,  the  California  Supreme  Court  cited 
with  approval  Chicago  and  Grand  Trunk  Railroad  Company  v. 
Wellman  (1892)  143  U.S.  339,  wherein  the  Supreme  Court  of  the 
United  States  declared  that  the 

"...  exercise  of  the  power  to  declare  [a] 
statute  unconstitutional  and  void  is  the  ultimate 
and  supreme  function  of  courts." 
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And  in  In  re  Spencer  (1906)  149  Cal.  396,  400,  the  California 
Supreme  Court  again  cited  with  approval  the  Supreme  Court  of 
the  United  States,  Sinking  Fund  Cases  (1879)  99  U.S.  718, 
wariing  that 

"...  [o]ne  branch  of  the  government  cannot 
encroach  on  the  domain  of  another  without  danger. 
The  safety  of  our  institutions  depends  in  no  small 
degree  on  a  strict  observance  of  this  salutary 
rule." 

Thus,  in  State  of  California  v.  Superior  Court  (1974)  12 
Cal. 3d  237,  the  California  Supreme  Court  held  that  a  litigant 
does  not  have  to  raise  the  constitutionality  of  a  statute 
under  which  an  administrative  agency  functions  at  the  time  of 
hearings  before  the  agency,  since  the  agency  may  not  resolve 
that  issue.   However,  in  Southern  Pacific  Transportation 
Company  v.  Public  Utilities  Commission  (1976)  18  Cal. 3d  308, 
the  California  Supreme  Court  ruled  that  the  PUC  has  authority 
to  determine  the  constitutionality  of  statutes  it  is  called 
upon  to  apply.   The  Court  of  Appeal  attempted  to  reconcile  the 
above-mentioned  decisions  in  Hand  v.  Board  of  Examiners  (1977) 
66  Cal.App.3d  605;  the  Court  concluded  that  Southern  Pacific 
allows  only  the  PUC  and  other  administrative  agencies  of 
constitutional,  rather  than  statutory,  origin  to  determine 
whether  a  statute  enacted  by  the  legislature  is  constitutional. 
The  Board  of  Permit  Appeals  is  a  statutory  administrative 
agency  since  it  is  created  by  the  Charter.   Perhaps  in 
response  to  the  confusing  development  of  case  law,  the 
California  Constitution  was  amended  in  1978  by  the  addition  of 
Article  III,  Section  3.5,  which  provides  in  pertinent  part: 

"An  administrative  agency,  including  an 
administrative  agency  created  by  the  Constitution 
or  an  initiative  statute,  has  no  power: 

(a)  To  declare  a  statute  unenforceable,  or  refuse 
to  enforce  a  statute,  on  the  basis  of  it  being 
unconstitutional  unless  an  appellate  court  has 
made  a  determination  that  such  statute  is 
unconstitutional. 

(b)  To  declare  a  statute  unconstitutional." 

Accordingly,  the  Board  of  Permit  Appeals  is  not  empowered 
to  question  and  decide  upon  the  constitutional  validity  of  the 
recreational  equipment  vendor  ordinance,  to  declare  it 
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unenforceable,  or  to  refuse  to  enforce  it.^ 

THE  GUIDELINES 

Herein  we  consider  the  questions  whether  the  process  by 
which  the  Chief  of  Police  adopted  guidelines  for  the  granting 
and  denial  of  permits  was  proper,  whether  the  substance  of  the 
guidelines  is  proper,  and  whether  the  Board  is  bound  by  the 
guidelines . 

Article  15  of  Part  II,  Chapter  VIII  of  the  San  Francisco 
Municipal  Code  (Police  Code) ,  Section  1052,  quoted  in  full 
supra,  directs  the  Chief  of  Police  to  entertain  applications 
for  recreational  equipment  vendor  permits.   After  specifying 
formalities  regarding  the  form  and  content  of  the  application, 
that  Section  directs  that,  in  granting  or  denying  the  permit, 
the  Chief  of  Police  give  particular  consideration  both  to  the 
peace,  order,  health,  safety  and  welfare  of  the  public  and  to 
the  business  reputation  of  the  vendor,  that  the  Chief  of 
Police  not  issue  more  than  one  recreational  equipment  vendor 
permit  for  the  same  street  and  block,  and  that  the  Chief  of 
Police  not  issue  more  than  one  such  permit  to  any  person, 
firm,  corporation,  partnership,  club,  association,  or  group  of 
any  kind.   Within  these  parameters,  the  granting  or  denial  of 
such  permits  is  left  to  the  discretion  of  the  Chief  of  Police. 

Subsequent  to  this  delegation  of  authority,  the  Chief  of 
Police  adopted  guidelines  for  the  granting  or  denial  of 
recreational  equipment  vendor  permits.   The  guidelines,  as 
amended  on  September  13,  1979,  provide  in  relevant  part: 


"A.   If  two  or  more  persons  apply  for  a  permit 
pursuant  to  the  provisions  of  Sections  1050-1055 
of  the  San  Francisco  Municipal  Police  Code  and 

1.   each  application  is  for  a  business 
location  on  the  same  city  block,  and 


■■■  The  constitutional  validity  of  the  insurance  requirements 
in  the  ordinance  is  now  being  challenged  in  Superior  Court 
(Tyler  v.  City  and  County  of  San  Francisco,  No.  "757-129) . 
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2.  one  or  more  of  the  applicants  had  been  in 
the  business  of  a  recreational  equipment 
vendor  on  July  29,  1979,  on  the  same  city 
block  for  which  application  is  made,  and  the 
remainder  of  said  applicants,  if  any,  had  not 
been  in  such  business  at  such  location  on  said 
date;  and 

3.  there  is  no  permit  previously  issued  for 
said  block;  and 

4.  the  applicants  are  otherwise  equally 
eligible  for  such  a  permit, 

then  the  applicant  who  can  prove  that  he  has 
lawfully  been  in  the  business  of  a  recreational 
equipment  vendor  for  the  longest  continuous  period 
of  time  ending  July  29,  1979,  on  the  city  block 
for  which  application  is  made  shall  be  granted  a 
permit  for  said  location. 

"B.   If  two  or  more  persons  apply  for  a  permit 
pursuant  to  the  provisions  of  Sections  1050-1055 
of  the  San  Francisco  Municipal  Police  Code  and 

1.  each  application  is  for  a  business 
location  on  the  same  city  block,  and 

2.  none  of  the  applicants  had  been  in  the 
business  of  a  recreational  equipment  vendor  on 
July  29,  1979,  on  the  same  block  for  which 
application  is  made,  and 

3.  there  is  no  permit  previously  issued  for 
said  block,  and 

4.  the  applicants  are  otherwise  equally 
eligible  for  such  a  permit, 

then  the  applicant  who  can  prove  that  he  has 
lawfully  been  in  the  business  of  a  recreational 
equipment  vendor  in  the  City  and  County  of  San 
Francisco  for  the  longest  continuous  period  of 
time  which  ends  on  the  date  the  permit  application 
is  made  shall  be  granted  a  permit  for  said- 
location. 
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"C.   If  two  or  more  persons  apply  for  a  permit 
pursuant  to  the  provisions  of  Section  1050-1055  of 
the  San  Francico  Municipal  Police  Code  and 

1.  each  application  is  for  a  business 
location  on  the  same  city  block,  and 

2.  none  of  the  applicants  had  been  in  the 
business  of  a  recreational  equipment  vendor  on 
July  29,  1979,  and 

3.  there  is  no  permit  previously  issued  for 
said  block,  and 

4.  the  applicants  are  otherwise  equally 
eligible  for  such  a  permit, 

then  said  applicant  whose  permit  application  is 
filed  first  shall  be  granted  a  permit  for  said 
location. 

"D.  No  person  may  have  a  pending  application  for 
a  [r] ecreational  [ejquipment  [v]endor  for  more 
than  one  location  at  any  given  time.  However,  if 
a  person's  application  is  denied  or  withdrawn  for 
a  particular  location  he/she  may  thereupon  submit 
application  for  a  different  location." 

The  question  is  whether  these  guidelines,  when  viewed  in 
regard  to  Section  1052,  violate  the  law.^ 

"It  is  well  established  that  a  legislative  body  may 
delegate  to  a  board  or  officer  the  discretion  of  carrying  out 


2  Although  the  guidelines  are  said  to  be  adopted  pursuant 
to  the  authority  granted  in  Section  1054(e),  supra,  it  appears 
to  this  office  that  the  rules  and  regulations  contemplated  are 
to  apply  to  the  operations  of  permit  holders  and  that  Section 
1054(e)  is  not  authority  for  the  promulgation  of  guidelines 
concerning  the  review  and  disposition  of  permit  applications. 
Rather,  the  Chief  of  Police  was  delegated  the  authority  to 
carry  out  the  declared  permit  application  policy  of  the  Board 
of  Supervisors  according  to  a  prescribed  standard  by  Section 
1052,  supra. 
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a  declared  policy  according  to  a  prescribed  test  or 
standard."   Franchise  Tax  Board  v.  Superior  Court  (1950)  36 
Cal.2d  538,  548.   Thus,  Section  1052  lawfully  delegates  the 
power  to  grant  or  refuse  permit  applications  to  the  Chief  of 
Police,  directing  him  to  give  particular  consideration  "to  the 
peace,  order,  health,  safety  and  welfare  of  the  public  and  on 
[sic]  the  business  reputation  of  the  vendor",  provided  that 
only  one  recreational  equipment  vendor  permit  be  issued  per 
single  street  and  block,  and  that  no  more  than  one  permit  be 
issued  to  any  person  or  entity. 

Public  notice  and  hearing 

It  has  been  suggested  that  these  regulations  are  invalid 
because  they  were  adopted  without  public  notice  or  hearing 
thereon.   "There  is  no  constitutional  requirement  for  any 
hearing  in  a  quasi-legislative  proceeding"  (Franchise  Tax 
Board ,  supra,  at  549)  ,  though  the  particular  statute  governing 
the  agency  or  officer  may  require  a  hearing  before 
administrative  rules  and  regulations  are  adopted.   And  in  the 
absence  of  statutory  requirements,  an  administrative  agency  or 
officer  is  not  required  to  give  notice  before  adopting  a 
regulation.   Ray  v.  Parker  (1940)  15  Cal.2d  275,  296.   Section 
1052,  supra,  does  not  require  the  adoption  of  guidelines,  much 
less  notice  and  hearing  prior  to  their  adoption.   However,  the 
generation  of  guidelines,  without  public  notice  and  hearing, 
is  within  the  ambit  of  the  authority  delegated  to  the  Chief  of 
Police  by  Section  1052. 

Standards  for  administrative  regulations 

Question  has  also  been  raised  about  the  substance  of  the 
guidelines. 

"It  is  the  rule  that  the  function  of  department 
regulations  is  to  carry  out  the  purpose  of  the 
statute  for  whose  administration  they  are  adopted, 
and  they  must  be  reasonable  and  appropriate  for 
this  purpose  and  cannot  either  enlarge  or  impair  a 
right  given  by  the  statute.   (Citations  omitted.)" 

Hodge  v.  McCall  (1921)  185  Cal.  330,  334.   While  the  seniority 
rules  and  the  rule,  where  seniority  does  not  pertain,  of  first 
filed,  first  granted  -  placing  chronology  over  the  more 
general  standard  of  otherwise  equal  eligibility-  tend  to 
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subvert  the  public  welfare  standard  in  the  ordinance,  there  is 
no  need  to  rule  on  the  substantive  validity  of  the  guidelines 
because  the  Board  is  not  bound  by  the  guidelines. 

Effect  of  the  guidelines  on  the  Board 

The  Board  may  hear  permit  appeals  within  the  same 
parameters  of  discretion  imposed  upon  the  Chief  of  Police  by 
Section  1052.   In  City  and  County  of  San  Francisco  v.  Superior 
Court  (1959)  53  Cal.2d  236,  the  California  Supreme  Court 
stated,  at  250: 

".  .  .  [I]t  would  appear  to  be  an  elementary 
proposition  not  open  to  doubt  that  in  the  general 
and  customary  course  of  any  appeal  from  a  lower 
hearing  officer,  referee,  board  or  tribunal,  the 
standards  to  be  followed  by  the  body  of  higher 
authority,  unless  otherwise  authoritatively 
provided,  are  the  same  as  those  which  control  the 
lower:   the  relevant  law  -  whether  enunciated  by 
Constitution,  statute,  charter,  ordinance,  or 
controlling  court  decisions  -  and  a  lawful 
discretion,  applied  to  the  facts  in  evidence." 

Accordingly,  following  the  direction  of  Section  1052,  in 
granting  or  denying  the  permit  appeal,  the  Board  must  give 
particular  consideration  both  to  the  peace,  order,  health, 
safety  and  welfare  of  the  public  and  to  the  business 
reputation  of  the  vendor.   It  may  not  cause  more  than  one 
recreational  equipment  vendor  permit  to  be  issued  for  any 
single  street  and  block,  nor  may  it  cause  more  than  one  such 
permit  to  be  issued  to  a  single  person  or  entity.   These 
standards  and  limitations  are  set  down  in  the  ordinance. 
Whatever  operational  rules  the  Chief  of  Police  has  determined 
would  facilitate  the  processing  of  permit  applications  in  his 
department  have  no  bearing  on  the  power  or  discretion  of  the 
Board. 

POWER  OF  THE  BOARD 

The  Charter  gives  a  party  whose  permit  application  has 
been  denied  the  right  to  appeal  from  the  denial  to  the  Board, 
which  is  empowered  within  the  limitations  of  relevant  laws  to 
give  relief.   The  Charter  right  of  an  aggrieved-permit 
applicant,  and  the  power  of  the  Board,  are  tempered  here  by 
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the  limitation  set  forth  in  Section  1052  of  the  recreational 
equipment  vendor  ordinance  that  such  permits  be  limited  to  one 
per  street  and  block.   The  drafters  of  the  Charter  did  not 
anticipate  this  problem  except  insofar  as  the  Charter  also 
provides  that  anyone  who  deems  his  or  her  interest  or  that  of 
the  public  to  be  adversely  affected  may  protest  the  issuance 
of  any  permit. 

We  begin  our  discussion  of  this  problem  with  a  review  of 
the  basic  law  concerning  the  permit  appeal  process.   San 
Francisco  Charter  Section  3.651  provides  in  relevant  part: 

"Any  applicant  for  a  permit  or  license  who  is 
denied  such  permit  or  license  by  the  department 
authorized  to  issue  same,  or  whose  license  or 
permit  is  ordered  revoked  by  any  department,  or 
any  person  who  deems  that  his  interests  or 
property  or  that  the  general  public  interest  will 
be  adversely  affected  as  the  result  of  operations 
authorized  by  or  under  any  permit  or  license 
granted  or  issued  by  any  department,  may  appeal  to 
the  board  of  permit  appeals.   Such  board  shall 
hear  the  applicant,  the  permit-holder,  or  other 
interested  parties,  as  well  as  the  head  or 
representative  of  the  department  issuing  or 
refusing  to  issue  such  license  or  permit,  or 
ordering  the  revocation  of  same.   After  such 
hearing  and  such  further  investigation  as  the 
board  may  deem  necessary,  it  may  concur  in  the 
action  of  the  department  authorized  to  issue  such 
license  or  permit,  or,  by  the  vote  of  four 
members,  may  overrule  the  action  of  such 
department  and  order  that  the  permit  or  license  be 
granted,  restored  or  refused." 

And  the  San  Francisco  Municipal  Code,  Part  III,  Article 
I,  Section  30,  provides  in  relevant  part: 

".  .  .On  the  issuance,  denial  or  revocation  of 
any  permit,  any  applicant  for  a  permit  who  is 
denied  such  permit,  or  any  permittee  whose  permit 
is  ordered  revoked,  or  any  person  who  deems  that 
his  interest  or  property,  or  that  the  general 
public  interest  will  be  adversely  affected  as  the 
result  of  operations  authorized  by  or  under  any 
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permit  granted  or  issued,  or  the  transfer  thereof, 
may  appeal  to  the  Board  of  Permit  Appeals.   Such 
appeal  shall  be  in  writing,  and  shall  be  filed 
with  the  Board  of  Permit  Appeals  not  later  than 
ten  (10)  days  after  the  action  of  the  department 
from  which  the  appeal  is  taken. 

"The  form  and  notice  of  said  appeal,  and  the 
procedure  thereon,  shall  be  as  provided  by 
ordinance,  and  when  not  so  provided  then  in  such 
form  as  is  provided  by  rule  of  the  Board  of  Permit 
Appeals." 

San  Francisco  Municipal  Code,  Part  III,  Article  I,  Section 
8,  further  provides  in  relevant  part: 

"Appeals  to  the  Board  of  Permit  Appeals  shall 
be  taken  within  ten  (10)  days  from  the  making  or 
entry  of  the  order  or  decision  from  which  the 
appeal  is  taken  by  filing  a  notice  of  appeal  with 
the  Board  of  Permit  Appeals  and  paying  to  said 
Board  at  such  time  a  filing  fee  as  follows: 


b.  For  each  appeal  from  the  denial  or  granting 
of  a  permit  or  license  the  fee  shall  be  twenty- 
five  dollars  ($25.00) ." 

Given  the  process  reviewed  above,  if  X  and  Y  apply  for  a 
recreational  equipment  vendor  permit  for  the  same  location, 
and  if  Y's  permit  is  denied  at  the  same  time  that  X's  permit 
is  granted,  Y  may  within  10  days  of  the  denial  file  an  appeal 
from  the  denial  and  pay  the  fee  as  required.   Does  Y's  appeal 
of  his  or  her  denial  amount  to  an  implied  appeal  of  the 
issuance  of  X's  permit,  in  view  of  the  facts  that  the  Board 
may  not  reverse  Y's  denial  unless  it  simultaneously  reverses 
the  issuance  to  X  and  that  the  issuance  of  X's  permit  is  open 
to  appeal  during  the  same  10-day  period?   The  Charter  provides 
a  direct  remedy  for  any  person  who  deems  his  or  her  personal 
interest  or  that  of  the  public  to  be  adversely  affected  by  the 
issue  of  a  permit;  that  remedy  is  to  appeal  the  issuance. 

".  .  .  [T]he  charter  represents  the  supreme  law  of 
the  City  and  County  of  San  Francisco,  subject,  of 
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course,  to  conflicting  provisions  in  the  United 
States  and  California  Constitutions,  and  to 
preemptive  state  law.   (Citations  omitted.) "- 

Harman  v.  City  and  County  of  San  Francisco  (1972)  7  Cal.3d 
150,  161.   The  Charter  is  subject  to  the  recognized  rules  of 
statutory  construction.   C.  J.  Kubach  Co.  v.  McGuire  (1926) 
199  Cal.  215,  217.   The  language  of  a  charter  must  be  given 
its  plain  meaning.   Currieri  v.  City  of  Roseville  (1970)  4 
Cal.App.3d  997,  1001. 

The  plain  meaning- here  is  that  a  person  adversely 
affected  by  the  issue  of  a  permit  must  appeal  the  issuance, 
and  a  person  whose  permit  has  been  denied  must  appeal 
the  denial.   Therefore,  Y  must  .timely  file  a  proper  appeal  not 
only  from  the  denial  of  his  permit  application  but  also  from 
the  issuance  of  X's  permit.   In  such  a  fashion,  Y  brings 
before  the  Board  the  means  by  which  it  may  effectively  grant  Y 
relief,  within  the  confines  of  both  the  ordinance  and  the 
Charter.   The  unsuccessful  applicant  has  thereby  an  adequate 
remedy  at  law,  in  that  he  or  she  thus  brings  before  the  Board 
the  potential  for  a  reversal  of  the  denial. 

If  X  and  Y  apply  for  a  recreational  equipment  vendor 
permit  for  the  same  location,  and  Y's  permit  is  denied  at  the 
same  time  that  X's  permit  is  granted,  and  if  Y  within  10  days 
files  both  an  appeal  from  the  denial  and  an  appeal  of  the 
permit  issued  to  X,  the  Board  clearly  may  consolidate  the 
appeals  into  a  single  hearing.   Using  the  standards 
established  by  the  ordinance,  and  heeding  the  limitation 
established  by  the  ordinance  that  only  one  permit  may  be 
granted  for  the  same  location,  the  Board  may  affirm  the 
issuance  to  X  of  the  permit  and  Y's  denial;  or  reverse, 
granting  the  permit  to  Y  instead  of  X;  or  even  deny  both 
permits.   But  the  Board  may  not  grant  both  permits  in  view  of 
the  substantive  limit  in  the  ordinance  of  one  permit  per  block. 

Once  a  recreational  equipment  vendor  permit  has  been 
issued  by  the  Chief  of  Police,  and  an  appeal  from  the  issuance 
of  the  permit  is  not  taken  in  a  timely  and  proper  fashion, 
accompanied  by  the  fee  as  required,  the  permit-holder  acquires 
a  vested  right  in  the  permit,  in  the  sense  that  the  permit  may 
not  be  taken  away  arbitrarily,  without  procedural  and 
substantive  due  process  of  law.   See  City  of  San  Marino  v. 
Roman  Catholic  Archbishop  of  Los  Angeles  (I960)" 180  Cal.App.2d 
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657,  669-670  and  O'Hagan  v.  Board  of  Zoning  Adjustment  (1974) 
38  Cal.App.3d  722,  727. 

Under  San  Francisco  law,  the  recreational  equipment  vendor 
permit-holder  may  lose  the  permit  only  if  he  or  she  violates 
Article  15  of  Part  II,  Chapter  VIII  of  the  San  Francisco 
Municipal  Code  (Police  Code),  Sections  1050  through  1054,  such 
violations  being  deemed  disorderly  and  improper  conduct  as 
that  term  is  used  in  Charter  Section  3.537  (Article  15  of  Part 
II,  Chapter  VIII  of  the  San  Francisco  Municipal  Code  [Police 
Code],  Section  1055,  quoted  supra) .   Pursuant  to  said  Charter 
provision,  the  Chief  of  Police  may,  after  hearing,  revoke  the 
permit.   And  pursuant  to  Charter  Section  3.651,  a  revocation 
order  may  then  be  appealed  to  the  Board.   No  other  power  to 
revoke  a  vested  permit  is  contemplated  by  the  ordinance. 3 

Therefore,  if  X  applies  for  a  recreational  equipment 
vendor  permit,  and  the  permit  is  granted  by  the  Chief  of 
Police,  and  no  proper  appeal  is  filed  within  10  days  of  its 
granting,  X  may  not  thereafter  be  deprived  of  his  permit 
except  pursuant  to  standards  set  down  in  the  ordinance.   Any 
application  of  Y  for  a  recreational  equipment  vendor  permit  at 
the  same  location  must  thereafter  be  denied.   If  Y  appeals 
from  the  denial,  the  Board  of  Permit  Appeals  must  affirm  this 
denial.   The  Board,  like  the  Chief  of  Police,  has  no  authority 
under  the  law  to  issue  more  than  one  recreational  equipment 
vendor  permit  for  any  street  and  block.   Moreover,  the  Board 
may  not  seek  to  stay  within  the  limitation  by  simultaneously 
reversing  Y's  denial  and  revoking  X's  permit.   Since  no  appeal 
was  filed  from  the  issuance  of  X's  permit,  the  Board  is 
powerless  to  reverse  that  issuance.   The  Board  is  also  without 
authority  to  revoke  X's  permit;  this  may  be  done  only  by  the 
Chief  of  Police  and  only  under  conditions  set  forth  in  the 
recreational  equipment  vendor  ordinance.   Section  1055,  quoted 
and  discussed  supra.   The  Board  may  only  hear  an  appeal  from 
the  revocation  order. 


^     There  is  no  provision  in  the  ordinance  for  abandonment  of 
the  permit  location  as  a  basis  for  loss  of  the  permit.   Such 
provision,  as  well  as  an  expiration  date  for  permits,  might 
increase  the  opportunities  for  applicants  to  use  coveted 
locations.   These  changes  must  be  made  by  amendment  to  the 
ordinance,  and  this  Office  will  assist  in  drafting  the 
amendments  if  requested  by  the  Board  of  Supervisors. 
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It  must  be  noted  that,  where  Y  does  not  file  a  timely  and 
proper  appeal  from  the  issuance  of  a  permit  to  X  or  where  Y 
files  for  a  permit  at  a  location  for  which  X  already  holds  an 
effective  permit,  Y  has  not  lost  the  opportunity  to  obtain  a 
permit  to  vend  recreational  equipment,  but  only  the 
opportunity  to  do  so  at  a  particular  location.   Nothing  in  the 
process  outlined  above  prevents  Y  from  successfully  applying 
for  a  permit  at  an  unoccupied  location,  or  from  successfully 
applying  for  a  permit  at  X's  location  should  it  become  vacant. 

"...  Whenever  any  person,  firm  or  corporation 
shall  make  application  for_ any  permit,  pursuant  to 
the  provisions  of  this  Article,  and  said  permit 
shall  be  denied  by  any  officer,  board,  department 
or  commission  having  jurisdiction  so  to  do,  and  no 
appeal  from  the  denial  of  said  permit  shall  be 
taken,  as  provided  in  this  Article,  or  when  any 
appeal  shall  be  taken  to  the  Board  of  Permit 
Appeals  from  any  action  or  order  of  any  officer, 
board,  department  or  commission  granting  or 
denying  any  permit  in  connection  with  which  appeal 
to  the  Board  of  Permit  Appeals  is  provided  for  and 
said  Board  of  Permit  Appeals  shall,  in  the 
instance  where  said  permit  has  been  granted, 
overrule,  and  in  the  instance  where  said  permit 
has  ben  denied,  concur  in,  the  judgment  or  order 
of  said  officer,  board,  department  or  commision, 
said  application  for  said  permit,  nor  for  a  like 
permit  covering  the  same  location,  shall  not  be 
renewed  nor  shall  the  same  be  heard  by  the 
officer,  board,  department  or  commission  and  there 
shal  be  no  appeal  to  said  board  of  Permit  Appeals 
for  failure  or  refusal  to  hear  any  such  application 
within  said  one-year  period,  provided  that  when 
any  permit  is  denied  by  reason  of  definite  existing 
conditions  which  prevent  the  granting  of  said 
permit,  and  said  conditions  are  removed  or 
remedied,  the  one  year's  prohibition  against  a 
reapplication  will  not  apply.   (Emphasis  added.) 

San  Francisco  Municipal  Code,  Part  III,  Article  I, 
Section  31. 

In  summary,  the  recreational  equipment  vendor  ordinance 
is  constitutionally  valid,  and  the  Board  has  no  power  to 
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declare  it  otherwise  or  to  refuse  to  enforce  it.   The  ordinance 
delegated  authority  to  the  Chief  of  Police  to  grant  and  deny 
permits,  and  the  adoption  of  guidelines  to  facilitate  this 
process  within  his  department,  without  public  notice  or 
hearing,  was  proper.   The  guidelines  must  be  judged  against 
the  provisions  of  the  ordinance.   The  guidelines,  however, 
have  no  bearing  on  the  power  or  discretion  of  the  Board  in 
hearing  appeals  from  the  permit  process;  the  Board  is  bound 
only  by  the  same  standards  and  limitations  for  the  permit 
process  as  are  set  forth  in  Section  1052.   Finally,  the  Board, 
in  order  to  comply  with  the  provision  of  Section  1052  that  no 
more  than  one  permit  be  issued  for  any  single  street  and 
block,  must  hear  a  timely  and  proper  appeal  not  only  upon  the 
denial  of  one  permit  for  that  location  but  also  upon  the  issue 
of  the  permit  for  that  location.   Once  a  permit  vests  and  is 
in  effect,  an  appeal  from  a  denial  of  a  permit  for  that 
location  must  be  denied. 


Very  truly  yours, 

GEORGE  AGNOST,  Ciby  Attorney 


BUrerE.  DELVENTH) 
Deputy  City  Attorney 


Approved: 


i 


City  At>torney 


y— <i->=-\ 


OPINION  80-13  IS  MOOT, 


CM  7 


GEORGE  AGNOST 

OTY  AnORNEV 

ary  hall 


CITY  AND  COUNTY  OF  SAN  FRANCISCO        qcUMEInITS  DF-PT. 

Mf^R    ;51980 


OPINION  NO.  80-14 

February  27,  1980 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Legality  of  Specifying  that  Bidders  Can  Only 
Provide  the  City  with  Goods  Bearing  the  Union 
Label 

JOSEPH  C.  GAVIN 

Director  of  Purchasing  and  Services 

GEORGE  E.  KRUEGER 
Deputy  City  Attorney 


QUESTION  PRESENTED 

May  the  Purchaser,  in  preparing  bid  specifications, 
specify  that  only  companies  providing  union  label  goods  may 
bid? 

CONCLUSION 


ANALYSIS 

You  have  formally  inquired  as  to  the  authority  of  the 
Purchaser  to  specify  that  an  article  to  be  purchased  for  City 
use  must  be  union  made  and  union  labeled.   You  inform  us  that 
you  are  aware  of  City  Attorney  Opinion  No.  72-70  which 
concluded  that  in  connection  with  the  preparation  of  bid 
specifications  on  contracts  for  moving  and  storage  services, 
the  Purchaser  could  not  legally  include  a  requirement  that  the 
moving  and  storage  company  employ  only  union  personnel.   The 
analysis  of  Opinion  No.  72-70  is  applicable  to  the  present 
inquiry  regarding  the  purchase  of  supplies  and  equipment  by 
the  City  and  you  are  accordingly  referred  to  that  opinion. 

The  Charter  of  the  City  and  County  of  San  Francisco, 
Section  7.200  requires  that  contracts  for  materials,  supplies 
and  equipment  be  let  "to  the  lowest  reliable. and  responsible 
bidder . " 
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The  weight  of  the  case  authority  in  the  United  States, 
and  the  old  and  well-established  rule  in  California,  is  that  a 
proposal  "limiting  bidders  to  those  who  agree  to  employ  union 
labor,  or  to  furnish  goods  bearing  the  union  label,  is 
invalid."   McQuillin,  The  Law  of  Municipal  Corporations, 
Vol.  10,  page  361  (3d  Ed.,  1966).   In  1915,  the  California 
Supreme  Court  in  Neal  Publishing  Co.  v.  Rolph,  169  Cal.  190, 
197,  reasoned  that  a  resolution  of  the  Board  of  Supervisors 
requiring  all  City  printing  to  bear  the  union  label  "is 
clearly  inconsistent  with  provisions  of  the  Charter  of  San 
Francisco,  and  must  be  held  to  be  without  force."   The  Court 
recognized  that  the  Charter  provided  a  method  of  competitive 
bidding  and  that  the  Board's  attempt  to  impose  additional 
conditions  was  void. 

The  rationale  for  the  rule  is  nicely  set  forth  in 
McQuillin,  The  Law  of  Municipal  Corporations,  Vol.  10,  page 
355  (3d  Ed. ,  1966) : 

"The  request  for  bids  must  not  unduly 
restrict  competition.   The  dictates  of  public 
policy  require  that  all  responsible  bidders  shall 
have  the  opportunity  to  complete,  and  accordingly 
devices  or  unreasonable  actions  by  authorities 
which  are  designed  or  tend  to  limit  the  list  of 
qualified  bidders  are  presumed  to  be  injurious  to 
the  taxpayer  and  are  illegal.   All  parties  having 
the  ability  to  perform  the  advertised  contract 
should  be  allowed  to  complete  freely  without 
unreasonable  restrictions." 

(See  Morgan  v.  Gove  (1929)  206  Cal.  627.) 

In  a  similar  vein,  the  State  Attorney  General  issued 
Opinion  No.  CV  74-179  on  November  8,    1974,  concluding  that: 

"Government  Code  section  14807,  requiring 
acceptance  of  the  lowest  responsible  bid  for 
state  contracts  to  purchase,  does  not  permit  the 
limitation  of  bidders  imposed  by  the  requirement 
of  the  union  insignia  on  the  finished  printed 
matter."   (57  Ops .Cal. Atty .Gen.  574) 

The  Attorney  General  spoke  out  against  such  a  union  label 
preference: 
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"Just  as  clearly,  limitation  of  bidding  to 
any  single  class  of  employer  contravenes  the 
underlying  policy  of  efficiency  and  economy  to 
the  extent  that  such  limitation  imposes  a 
nonstatutory  and  informal  means  of  pre-bidding 
selection  upon  the  contracting  process, 
precluding  from  the  bidding  procedure  by  means 
not  legally  sanctioned,  all  who  do  not  possess 
membership  within  the  favored  class."   (57 
Ops.Cal.Atty.Gen.  574,  576.) 

You  are,  therefore,  advised  that  you  may  not  limit 
bidders  for  City  purchased  items  to  those  providing  union 
label  goods. 

Very  truly  yours. 


GEORGE  AGNOST 
City  Attorney 


GEO^E   E.    K;R0EGER^ 
Deploy  City  Attorney 


Approved: 


City  -Attorney 
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SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


The  Role  of  the  Police  Surgeon  vis  a  vis 
the  Retirement  Board  Respecting  Industrial 
Injuries. 


President  John  L.  Molinari, 
Board  of  Supervisors 

Dan  Maguire 

Deputy  City  Attorney 

QUESTIONS  PRESENTED 
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1.   Whether  the  police  department,  through  the  police  surgeon, 
can  refuse  to  reinstate  an  officer  to  duty  after  an  industrial 
injury  when  the  Retirement  Board  has  found  that  he  can  return  to 
work? 


1.  No. 


CONCLUSION 


ANALYSIS 


This  opinion  is  in  reply  to  a  question  raised  by  you  at  a 
recent  Retirement  Board  meeting.   Your  inquiry  involves  a  case 
in  which  the  Retirement  Board  denied  an  industrial  pension 
where  light  duty  was  available  whi,ch  would  accommodate  the 
officer's  disability.   Subsequently,  the  police  department 
surgeon  su±»mitted  a  report  stating  that  he  would  not  certify 
the  man  to  return  to  work. 

The  rights  of  police  officers  to  industrial  benefits  as 
well  as  to  re-employment  after  recuperating  from  an  industrial 
injury  are  vested  rights  and  fundamental  in  nature.   Dickey  v. 
Retirement  Board  (1976)  16  C  3d  745;  Roccaforte  v.  City  of  San 
Diego  (1979)  89  C.A.  3d  877,  888. 

Moreover,  while  the  City  and  County  has  many  departments, 
boards  and  commissions,  it  is  but  a  single  entity.   Roccaforte, 
supra,  at  888.   Various  City  departments  cannot  issue  contra- 
dictory decisions  which  deprive  an  employee  of  these  vested 
rights. 
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Thus,  in  the  case  of  an  admitted  industrial  injury,  the  City 
is  not  permitted  to  deny  industrial  disability  or  retirement 
benefits  to  a  member  of  the  police  department  and  at  the  same 
■  time  refuse  to  permit  him  to  return  to  duty  citing  the  same  medical 
problem.   Roccaforte,  supra,  at  888. 

Charter  Sections  3.671  and  8.515  are  very  clear  in  specifying 
that  the  Retirement  Board  shall  be  the  sole  judge  as  to  when  an 
employee  is  entitled  to  industrial  disability  or  retirement  bene- 
fits.  In  contrast,  the  police  department  physician  has  no  specific 
charter  authority.   His  role  is  advisory  only.   It  follows  that  a 
decision  by  the  Retirement  Board  regarding  an  industrial  injury  is 
binding  on  the  police  department  notwithstanding  a  contrary  opinion 
by  the  police  surgeon.   Furthermore,  the  situation  is  no  different 
when  a  light  duty  position  exists  and  the  Retirement  Board  denies 
a  pension  or  continued  disability  pay  on  the  grounds  that  a  particular 
position  is  compatible  with  the  disability. 

Obviously,  medical  opinions  may  differ  in  some  cases.   However, 
it  should  be  remembered  that  all  the  medical  evidence  is  considered 
by  the  Retirement  Board  regarding  each  application.   The  police  de- 
partment may  produce  whatever  evidence  they  wish  at  any  hearing. 

The  above  analysis  is  not  just  the  opinion  of  this  office. 
This  issue  has  been  litigated  on  at  least  two  prior  occasions.   In 
both  situations,  department  doctors  refused  to  certify  employees  to 
work  after  Retirement  Board  hearings.   In  Schetinin  v.  City  and 
County  of  San  Francisco,  Superior  Court  No.  523-533  and  Clayton  v. 
Retirement  Board,  Superior  Court  No.  600-819  the  police  and  fire 
departments  were  ordered  to  return  members  to  duty  pursuant  to  Retire- 
ment Board  findings.   Mr.  Schetinin  was  also  awarded  four  years  of 
back  pay  in  connection  with  his  litigation  and  Mr.  Clayton  almost 
a  year. 

Respectfully  submitted, 
GEORGE  AGNOST,  City  Attorney 

By: 

DAN  MAGUIRE 
APPROVED:  Deputy  City  Attorney 


GEORGE  AGNOST 
City  Attorney 
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SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Interpretation  of  Charter  Section  9.101 
Regarding  Limit  on  Terms  of  Mayor. 


Thomas  P.  Kearney 
Registrar  of  Voters 
Jay  Patterson 
Chief  Deputy  Registrar 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 
Burk  E.  Delventhal 
Deputy  City  Attorney 
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Does  San  Francisco  Charter  Section  9.101,  which  states 
that  "No  person  elected  as  mayor  shall  be  eligible  to  serve, 
or  serve,  as  such  for  more  than  two  successive  terms  .  .  .  ", 
apply  to  a  person  who  was  elected  as  mayor  for  a  four  year 
term  after  filling  a  vacancy  in  the  unexpired  term  of  the 
previous  mayor  so  as  to  prohibit  that  person  from  running  for 
and  serving  as  mayor  for  a  second  four  year  term? 


No. 


CONCLUSION 


ANALYSIS 


Charter  Section  9.101  (formerly  Charter  Section  5 
enacted  by  the  voters  in  1952.  Since  its  enactment  thi 
Section  has  never  been  interpreted  either  by  a  court  of 
by  the  office  of  the  City  Attorney.  The  Section  is  cle 
unambiguous  in  providing  that  any  person  who  has  been  e 
to  the  office  of  mayor  of  the  City  and  County  of  San  Fr 
for  two  successive  terms  is  not  eligible  to  be  elected 
to  serve  a  third  successive  term. 
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Dianne  Feinstein  was  selected  by  the  Board  of 
Supervisors  to  serve  the  unexpired  term  of  the  late  Mayor 
Moscone.   After  serving  as  mayor  for  the  unexpired  term  (about 
13  months) ,  Mayor  Feinstein  was  duly  elected  mayor  and 
thereafter  sworn  into  office  for  a  four  year  term.   The 
question  is  whether  Section  9.101  prohibits  Mayor  Feinstein 
from  serving  for  a  second  term  at  the  expiration  of  the  term 
for  which  she  was  recently  elected. 

Charter  Section  9.101  provides  as  follows: 

"9.101  Limit  on  Terms  of  Mayor 

No  person  elected  as  mayor  shall  be  eligible  to 
serve,  or  serve,  as  such  for  more  than  two 
successive  terms;  but  such  service  shall  not 
disqualify  any  person  for  further  service  as 
mayor  for  any  term  or  terms  which  are  not 
successive,  nor  for  any  parts  of  terms  which  are 
not  successive." 

The  question  is  whether  the  present  term  of  Mayor 
Feinstein  must  be  deemed  her  second  successive  term  within  the 
meaning  of  Charter  Section  9.101.   The  office  of  mayor  is  an 
elective  office  for  a  term  of  four  years.   (Charter  Section 
9.100-1.)   Laws  should  be  construed,  wherever  possible,  to 
avoid  a  limitation  on  the  right  of  an  otherwise  qualified 
elector  to  serve  in  a  public  office.   (City  Attorney  Opinion 
No.  78-91,  dated  December  4,  1978.)   In  Zeilenga  v.  Nelson 
(1971)  4  Cal.3d  716  at  page  720,  the  Supreme  Court  of 
California  held: 

"The  right  to  hold  public  office,  either  by 
election  or  appointment,  is  one  of  the  valuable 
rights  of  citizenship."   [Citation.]   It  is  a 
"fundamental  right"  [citation]  which  the  First 
Amendment  protects  against  infringement 
[citation] .   There  is  "a  federal  constitutional 
right  to  be  considered  for  public  service  without 
the  burden  of  invidiously  discriminatory 
disqualifications."  [Citation.] 

And  in  Carter  v.  Commission  on  Qualifications  of 
Judicial  Appointments  (1939)  14  Cal.2d  179  at  page  182,  the 
Supreme  Court  of  California  held: 
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At  the  outset  it  should  be  noted  that  the  right 
to  hold  public  office,  either  by  election  or 
appointment,  is  one  of  the  valuable  rights  of 
citizenship.   Mr.  Mechem  in  his  work  on  Public 
Officers,  section  67,  refers  to  the  right  to  hold 
public  office  under  our  political  system  as  an 
"implied  attribute  of  citizenship."   The  exercise 
of  this  right  should  not  be  declared  prohibited 
or  curtailed  except  by  plain  provisions  of  law. 
Ambiguities  are  to  be  resolved  in  favor  of 
eligibility  to  office.   (People  v.  Dorsey,  32  Cal 
296.) 

Charter  Section  9.101  must  be  interpreted  in  light  of 
the  legal  principles  enunciated  in  the  Zeilenga  and  Carter 
cases.   The  limitation  on  the  fundamental  right  to  seek 
election  to  the  public  office  of  mayor  must  be  plain  and 
unambiguous  and  any  ambiguity  must  be  resolved  in  favor  of  the 
right  to  seek  and  hold  that  office. 

Analagous  to  Charter  Section  9.101  is  Amendment  XXII  of 
the  United  States  Constitution  which  limits  the  number  of 
times  a  person  may  be  elected  to  the  office  of  the  President 
of  the  United  States  and  specifically  addresses  the  effect  of 
selection  of  a  person  to  complete  the  term  to  which  some  other 
person  was  elected  on  the  right  of  that  person  subsequently  to 
be  elected.   Amendment  XXII  reads  in  pertinent  part  as  follows: 

No  person  shall  be  elected  to  the  office  of  the 
President  more  than  twice,  and  no  person  who  has 
held  the  office  of  President,  or  acted  as 
President,  for  more  than  two  years  of  a  term  to 
which  some  other  person  was  elected  President 
shall  be  elected  to  the  office  of  the  President 
more  than  once  .... 

The  language  of  Amendment  XXII  is  plain  and  unambiguous, 
leaving  no  doubt  regarding  the  eligibility  of  an  elected 
President  to  seek  reelection  when  that  person  has  served  part 
of  the  term  of  a  previous  President.   Charter  Section  9.101 
makes  no  specific  mention  of  the  effect  of  filling  out  the 
unexpired  term  of  a  mayor  on  the  right  of  that  person 
subsequently  to  seek  election  to  and  hold  the  office  of  mayor. 
A  careful  reading  of  Section  9.101,  however,  discloses  the 
intent  behind  that  Section.   Its  prohibition  is  framed  in 
terms  of  persons  "elected  as  mayor." 
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Charter  Section  3.100  makes  provision  for  the 
appointment  of  a  successor  to  fill  the  uncompleted  term  of  a 
mayor  who  has  vacated  the  office.   That  Section  provides  in 
relevant  part, 

When  a  vacancy  occurs  in  the  office  of  mayor,  it 
shall  be  filled  for  the  unexpired  portion  of  the 
term  by  the  supervisors.   (Emphasis  added.) 

A  distinction  between  the  selection  of  a  person  by  the  Board 
of  Supervisors  to  fill  a  vacancy  in  the  office  of  the  mayor 
and  the  selection  of  a  mayor  by  the  people  through  election 
pervades  the  Charter.   For  example,  Charter  Section  3.100 
provides  that  the  mayor  shall  be,  ".  .  .an  elective  officer. 
.  .  ."   And  Section  9.100  provides  in  relevant  part  that 

The  mayor  .  .  .  shall  be  elected  at  large  by  the 
voters  of  the  city  and  county.  .  .  .   (Emphasis 
added. ) 

When  viewed  in  the  context  of  these  Sections,  it  becomes 
evident  that  the  two-term  limit  set  down  in  Charter  Section 
9.100  was  not  intended  to  preclude  election  to  and  service  in 
the  office  of  the  mayor  for  two  successive  terms  of  a  person 
who  had  been  selected  by  the  Board  of  Supervisors  to  fill  a 
vacancy  in  the  office  of  the  mayor  to  complete  the  term 
immediately  preceding  the  two  terms  for  which  the  person  was 
elected. 

Section  9.101  in  the  second  clause  provides: 

.  .  .  but  such  service  shall  not  disqualify  any 
person  from  further  service  as  mayor  for  any  term 
or  terms  which  are  not  successive  nor  for  any 
parts  of  terms  which  are  not  successive. 
(Emphasis  added.) 

This  language  is  intended  to  preclude  the  appointment  of 
someone  to  the  office  of  mayor  in  the  term  immediately 
following  two  successive  terms  of  service  by  that  person. 
That  language  has  no  bearing  on  the  entitlement  of  one  who  has 
been  appointed  to  fill  a  vacancy  in  the  office  of  mayor  to 
seek  election  to  and  hold  the  office  of  mayor  for  two  full 
terms  thereafter.   The  specific  limitation  on  the  right  of  a 
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person  to  be  selected  to  fill  out  a  term  of  another  elected 
mayor  for  the  term  following  two  successive  terms  as  elected 
mayor  reinforces  the  conclusion  that  Section  9.101  may  not  be 
deemed  to  preclude  a  person  appointed  as  mayor  to  fill  out  an 
unexpired  term  from  being  elected  to  the  two  successive  full 
terms. 

Furthermore,  the  Board,  in  filling  a  vacancy  created  in 
the  office  of  the  mayor,  is  acting  in  a  legislative  capacity. 
The  election  of  a  mayor  by  the  people  is  not  a  legislative 
process  and  is  governed  by  San  Francisco  Charter  Section  9.101. 

San  Francisco  Charter  Section  9.101  provides  that 

No  person  elected  as  mayor  shall  be  eligible  to 
serve,  or  serve,  as  such  for  more  than  two 
successive  terms;.  .  .  .  (Emphasis  added.) 

The  "as  such"  refers  to  the  antecedent  qualification  "elected 
as  mayor"  and  specifies  that  a  person  is  not  eligible  to  serve 
as  an  elected  Mayor  for  more  than  two  successive  terms. 

The  only  reasonable  interpretation  of  Section  9.101  is 
that  it  places  a  limitation  on  any  person  being  elected  by 
vote  of  the  people  for  more  than  two  successive  terms.   If  the 
intent  of  Section  9.101  was  to  preclude  a  person  who  has  been 
appointed  to  complete  the  term  of  an  elected  mayor  from 
thereafter  being  elected  to  two  full  terms,  it  would  have  been 
a  simple  matter  to  make  this  clear  in  the  section  as  was  done 
in  the  Federal  Constitution.   Absent  clear  and  unambiguous 
language  prohibiting  the  exercise  of  the  right  to  seek  public 
office,  it  must  be  concluded  that  the  two  successive  term, 
limitation  of  Section  9.101  is  not  violated  by  a  person  who 
has  been  appointed  to  serve  an  uncompleted  term  of  an  elected 
mayor  and  immediately  thereafter  is  elected  to  two  successive 
terms. 
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CONCLUSION 

You  are  therefore  advised  that  Charter  Section  9.101 
prohibits  any  person  from  seeking  election  by  the  people  to 
the  office  of  mayor  for  more  than  two  successive  terms,  but 
does  not  prohibit  a  person  from  seeking  election  for  two 
successive  terms  immediately  following  the  term  in  which  that 
person  has  been  selected  by  the  Board  of  Supervisors  to 
complete  the  unexpired  term  of  an  elected  predecessor. 


Respectfully  submitted 


By 


By 


cJi 
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Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 
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Approved: 


Deputy  City  Attorney 


George  Agnost  ^^ 
City  Attorney 
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OPINION  NO.  80-17 


SUBJECT: 


The  Legality  of  the  Retirement  System 
Employing  Stock  Options  in  its 
Investment  Program 


REQUESTED  BY:   George  B.  Springman,  Chief  Investment  Officer 
Retirement  System 


PREPARED  BY; 


Dan  Maguire 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Whether  the  Retirement  System  may  participate  in  the 
covered  call  option  market  by  the  writing  of  covered  call  options? 

2.  Whether  the  Retirement  System  may  purchase  covered  call 
options  to  close  out  a  position  which  it  has  previously  written? 

3.  Whether  the  Retirement  System  could  participate  in  the 
option  market  generally,  i.e.,  not  just  to  reduce  portfolio  risk? 

4.  Whether  the  Retirement  System  may  deposit  securities  in 
a  bank  or  other  recognized  depository  in  order  to  participate  in 
the  call  option  market? 

5.  Whether  the  Retirement  System  may  register  securities 
in  a  nominee  name? 


CONCLUSIONS 


1.  Yes. 

2.  Yes. 

3.  No. 

4.  Yes. 

5.  Yes. 
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ANALYSIS 

For  purposes  of  this  opinion,  it  is  sufficient  to  understand 
that  a  call  is  a  contract  which  obligates  the  writer  to  sell  the 
underlying  stock  at  a  specified  price  at  any  time  until  the 
contract  expires.   The  buyer  of  the  call  may  purchase  (exercise 
the  call)  the  stock  at  his  sole  discretion.   A  covered  call  is  one 
in  which  the  writer  actually  owns  the  underlying  stock. 

Pursuant  to  Section  3.671  of  the  Charter,  the  Retirement 
Board  is  authorized  to  invest  the  funds  of  the  retirement  system 
in  any  investment  which  is  legal  for  insurance  companies  in 
California. 

Insurance  companies  may  invest  in  U.S.  and  Canadian  stocks 
(Insurance  Code  §1191).   Since,  as  previously  indicated,  the 
writing  of  a  covered  call  option  is  simply  a  means  of  selling 
stock,  it  follows  that  the  Retirement  Board  may  participate  in 
the  covered  call  option  market  by  the  writing  of  covered  call 
options. 

In  my  opinion,  it  would  follow  that  the  Retirement  Board 
would  have  the  corollary  power  to  revoke  its  offer  to  sell  an 
underlying  stock  by  entering  into  the  type  of  closing  transaction 
established  by  applicable  federal  regulations  to  effect  that 
result.   In  such  a  transaction,  the  Retirement  Board  would  "buy" 
an  option  in  the  same  series  as  it  previously  "sold".   However, 
instead  of  the  transaction  resulting  in  the  issuance  of  an  option, 
it  would  have  the  effect  of  cancelling  the  Retirement  Board's  pre- 
existing obligation. 

Part  of  the  literature  you  sent  me  discusses  the  possibility 
of  engaging  in  the  option  market  generally.   If  that  ever 
materializes,  we  would  need  specific  Charter  authority  to  partici- 
pate in  that  type  of  market. 

It  should  be  pointed  out  at  this  point  that  the  monies  in 
the  Retirement  System  are  a  trust  fund.   In  administering  the 
investment  of  the  Retirement  System,  the  Retirement  Board  must  at 
all  times  adhere  to  the  "prudent  man"  rule  (Civil  Code  §2261) . 
Although  the  Retirement  System  is  not  bound  by  ERISA  it  is  note- 
worthy that  the  "prudent  man"  of  ERISA  is  not  an  ordinary  man 
dealing  with  his  own  property.   Rather,  he  is  a  prudent  man, 
"acting  in  a  like  capacity  and  familiar  with  such  matters" 
(Section  404 (a)  of  ERISA) .   Since  pension  funds  are  usually  run 
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by  sophisticated  investment  professionals,  the  statute 
provides  authority  for  this  type  of  fiduciary  to  employ  the 
same  investment  objectives  and  techniques  that  other  experts 
in  the  field  are  using.   For  the  above  reasons,  the  Retire- 
ment Board  could  not  trade  in  the  option  market  for  the 
purpose  of  speculation.   The  Retirement  Board  would  be  pre- 
cluded, for  example,  from  selling  "puts"  or  writing  "calls" 
with  respect  to  securities  which  it  did  not  already  own. 

As  you  note  in  your  request  for  opinion,  the  current 
regulations  of  the  Chicago  Board  Options  Exchange, 
Incorporated,  require  that  securities  with  respect  to  which 
"calls"  are  written  must  be  placed  in  the  custody  of  a  bank 
or  registered  depository.   The  recent  amendment  to  Charter 
Section  6.311  would  allow  the  Treasurer  to  hold  a  receipt 
from  a  bank  or  recognized  depository  in  lieu  of  having 
possession  of  the  actual  security. 

A  nominee  name  is  usually  employed  as  a  device  to 
facilitate  and  expedite  the  transfer  of  securities. 
There  is  no  legal  prohibition  against  the  Retirement  System 
using  a  nominee  name  as  a  means  of  holding  title  to 
securities. 


Very  truly  yours , 

GEORGE  AGNOST 
City  Attorney 


By 


Dan  Maguire 

Deputy  City  Attorney 


Approved : 


City  Attorney 
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SUBJECT: 


Authority  of  the  Board  of  Supervisors  to 
Approve  Certain  Port  Leases  Pursuant  to 
Charter  Section  7.402-1. 


REQUESTED  BY: 


Edward  L.  David 
Port  Director 


PREPARED  BY; 


Philip  S.  V7ard 
Deputy  City  Attorney 


QUESTION  PRESENTED 

If  real  property  subject  to  the  administration  and 
control  of  the  Port  Commission  is  to  be  leased  for  a  period  in 
excess  of  ten  years,  or  if  revenue  of  a  million  dollars  or  more 
is  anticipated  over  the  term  of  such  a  lease,  does  Charter 
Section  7.402-1  require  that  the  Board  of  Supervisors  approve 
the  lease  prior  to  its  execution? 

CONCLUSION 

Yes. 

ANALYSIS 

Section  7.402-1  was  added  to  the  Charter  of  the  City  and 
County  of  San  Francisco  as  a  result  of  the  passage  of 
Proposition  I  at  the  November  7,  1973  election.   Section 
7.402-1  reads  as  follows: 


"Notwithstanding  any  other  provision  of  this 
charter,  the  lease  of  real  property  by  any 
department,  board  or  commission  for  a  period  of 
time  in  excess  of  ten  years,  or  having  anticipated 
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revenue  to  the  city  and  county  of  one  million 
dollars  or  more,  or  the  modification,  amendment  or 
termination  of  any  lease,  which  when  entered  into 
was  for  a  period  of  time  in  excess  of  ten  years, 
or  had  an  anticipated  revenue  to  the  city  and 
county  of  one  million  dollars  or  more,  shall  be 
subject  to  approval  of  the  board  of  supervisors  by 
ordinance."  1 

Section  7.402-1  had  been  placed  on  the  ballot  by  a 
unanimous  vote  of  the  Board  of  Supervisors.   Four  supervisors 
endorsed  the  argument  printed  in  the  voter's  pamphlet  urging  a 
"yes"  vote  on  Proposition  I.   It  provided  in  pertinent  part: 

"With  an  annual  budget  for  the  City  and  County  of 
San  Francisco  which  exceeds  $324  million,  there  is 
presently  no  provision  in  the  Cnarter  which  gives 
the  Board  of  Supervisors  power  to  review  .  .  .  real 
property  leases  which  will  provide  income  of  $1 
million  or  more  in  revenue  or  exceed  ten  years  in 
duration  ... 

"Proposition  'I'  will  include  the  Board  of 
Supervisors  in  the  decision-making  process 
concerning  prudent,  fiscally  responsible  obligations 
of  taxpayers'  assets. 

"For  example,  as  the  Charter  presently  is 
written,  the  Board  of  Supervisors  has  no  authority 
over  the  important,  sometimes  controversial, 
long-term  leases  at  Candlestick  Park,  Fishermen' s 
Wharf  or  Sunol  Golf  Club  .  .  . 

"By  voting  'Yes,'  you  will  place  the  elected 
representatives  of  all  San  Franciscans  in  a  position 
to  approve  or  disapprove  major  obligations  of  public 
assets. " 
(Emphasis  added.) 


1   At  the  same  election.  Section  3.502  was  also  added 
to  the  Charter  providing  in  practically  identical  language  to 
Section  7.402-1  that  the  same  Board  of  Supervisors  approval 
procedure  applied  to  contracts  negotiated  by  departments, 
ooaras  or  commissions. 
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Section  7.402-1  on  its  face  clearly  applies  to  all  leases 
of  real  property  coming  within  its  terms,  regardless  of  source 
ana  "notwithstanding  any  other  provision"  of  the  Charter.   The 
Port  Commission  is  a  City  commission,  created  by  Charter 
Section  3.580  and  granted  the  powers  and  duties  of  a  commission 
by  Sections  3.381  and  3.500.   Therefore,  without  more,  any  real 
property  leases  to  be  entered  into  by  the  Port  Commission  which 
meet  the  criteria  of  Section  7.402-1  must  have  the  prior 
approval  of  the  Board  of  Supervisors  to  have  legal  effect. 

However,  the  circumstances  which  gave  oirtn  to  the  Port 
Commission  require  that  additional  analysis  be  performed  before 
this  apparently  obvious  conclusion  can  be  reached.   The  port  of 
San  Francisco  had  been  owned  and  administered  by  the  State  of 
California  from  1863  through  1968.   In  that  year  the 
Legislature  enacted  tne  Burton  Act,  Statutes  19o3,  Chapter 
1333,  which  authorized  the  transfer  of  the  port  from  the  state 
to  the  City  and  County  of  San  Francisco.   Section  2  of  the 
Burton  Act  authorized  the  state  Director  of  Finance  to 
negotiate  with  tne  City  and  enter  into  an  agreement  effecting 
the  transfer.   The  Transfer  Agreement  that  resulted  from  the 
negotiations  was  itself  conditioned  in  large  part  upon  the 
people  of  San  Francisco  approving  a  series  of  Charter 
amendments  whicn  would  create  the  Port  Commission  and  provide 
for  the  aaministration  and  operation  of  the  port  under  City 
ownership. 

The  Legislature  had  one  overriding  concern  relative  to 
the  transfer  of  the  port  to  the  City,  a  concern  clearly 
evidenced  by  botn  the  Burton  Act  and  the  Transfer  Agreement. 
The  state  had  an  outstanding  bonded  indebtedness  for  San 
Francisco  port  improvements  amounting  to  millions  of 
dollars.  2    Therefore  the  Legislature  provided  in  Section  9 
of  the  Burton  Act  that  the  transfer  was  conditioned  upon  the 
City  agreeing  to: 

"1.   Indemnify,  defend  and  hold  harmless  the 
state  v/ith  regard  to  all  outstanaing  bonded 
indebtedness  incurred  for  San  Francisco  Harbor 
improvements; 

"2.   Transfer  to  the  state  amounts  necessary  to 
pay  the  amounts  due  upon  such  bonded  indebtedness 
prior  to  the  time  sucn  amounts  are  due  ..." 


2   In  1968,  this  indebtedness  amounted  to  approximately 
$50,484,000  in  outstanding  bonds  and  another  $8,197,000  in 
bonds  authorized  out  unissued. 
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Section  IV  of  tne  Transfer  Agreement  made  the  City's 
financial  committment  even  clearer: 

"...  In  the  event  that  there  are  not  sufficient 
funds  in  the  San  Francisco  Harbor  Improvement  Fund 
set  up  by  the  City,  the  Board  of  Supervisors  shall 
at  the  time  of  fixing  the  general  tax  levy  and  in 
the  manner  for  such  general  tax  levy  provided, 
levy  and  collect  annually  each  year  until  such 
bonds  are  paid  or  until  there  is  a  sum  in  the 
treasury  of  the  City  set  apart  for  that  purpose  to 
meet  all  the  sums  coming  due  for  the  principal  and 
interest  on  said  bonds,  a  tax  sufficient  to  pay 
the  annual  interest  on  such  bonds  as  the  same 
become  due  and  also  such  part  of  the  principal 
thereof  as  shall  become  due  before  the  proceeds  of 
a  tax  levied  at  the  time  for  making  the  necessary 
general  tax  levy  can  be  made  available  for  the 
payment  of  such  principal." 

In  order  to  furtner  safeguard  the  payment  of  the 
outstanding  bonds.  Section  2  of  the  Burton  Act  provided  that 
port  lands  were  to  be  held  by  the  City  "in  trust  for  purposes 
of  commerce,  navigation,  and  fisheries."   Specific  uses  of  port 
property  were  autnorized  in  Sections  3  and  5.   Sections  4  and  6 
tnrough  3  required  the  City  to  establish  separate  port  revenue 
accounts  and  provided  for  diversion  of  excess  revenues  to  the 
state.  ^      All  of  tnese  provisions  were  incorporated  by 
reference  in  Section  3.532  of  the  Charter.   They  were  also 
expanded  upon  in  detail  in  Sections  III  througn  VI  of  the 
Transfer  Agreement. 

The  Burton  Act  in  Section  12  also  provided  for  the 
creation  of  tne  Port  Commission,  through  wnich  the  City  was  to 
administer  tne  port  lands  and  properties.   Section  VII  of  the 
Transfer  Agreement  explicitly  stated  that  the  Port  Commission 
would  exercise  the  supervisorial  powers  over  port  properties 
that  were  granted  under  the  Burton  Act.   To  a  great  extent 
these  provisions  of  the  Transfer  Agreement  were  placed  in  the 
Charter  by  wnolesale  amendments  when  the  Port  Commission  was 
created  in  1968.   See  Charter  Sections  3.580  through  3.535. 


^   Sections  7  and  8  have  been  recently  repealed  by 
Statutes  ly79.  Chapter  745. 
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The  state  Legislature  recognized  that  the  port  was  being 
transferred  from  one  governmental  structure  to  a  somewhat 
different  one.   In  order  for  the  City  to  assume  responsibility 
for  the  port  bonds,  the  matter  had  to  be  submitted  to  the 
people.   It  was  for  this  reason  that  Section  10  of  the  Burton 
Act  required  the  City  to  secure  the  approval  of  the  voters  for 
the  transfer  to  be  effective.'*   The  Charter  amendments 
referrea  to  above  were  therefore  submitted  and  approved  at  the 
election  on  November  5,  1968.   The  state  through  the  Director 
of  Finance  had  helped  draft  these  amendments.   When  they  passed 
and  v/ere  subsequently  approved  by  the  Legislature  in  the  manner 
provided  by  law,  they  attained  equal  dignity  with  the  3urton 
Act  itself  as  expressions  of  legislative  intent  regarding 
administration  of  the  port. 

The  state  also  recognized  that  since  the  City  was 
assuming  a  large  financial  obligation  by  accepting  the  transfer 
of  the  port  from  the  state,  one  of  the  1968  Cnarter  amendments 
should  provide  the  City  with  a  measure  of  financial  control 
over  the  Port  Commission.   Section  3.584  provides  that: 

"In  the  matter  of  the  control  and  operation  of 
the  harbor  and  of  the  facilities  and  equipment 
tnereof,  including  the  matter  of  oudgets  and 
appropriations,  the  port  commission  shall  be 
subject  to  the  budgetary  and  fiscal  procedure 
elsewhere  provided  for  in  this  charter." 

The  scope  of  Section  3.584  has  been  commented  upon 
previously  by  this  office.   In  Opinion  No.  73-133,  tne  issue 
arose  as  to  whether  the  port  was  bound  to  purchase  its 
equipment  and  supplies  through  the  Purchaser  in  compliance  with 
Charter  Sections  7.100,  7.103  and  7.200.   This  office  concluded 
tnat  the  port  was  so  required,  in  part  relying  on  the  language 
of  Section  3.534: 


4   Tne  state's  sensitivity  to  the  chartered  status  of 
the  City  was  evidenced  in  several  places  in  the  Burton  Act.   In 
Section  3,  the  City  was  authorized  to  utilize  port  lands  for  a 
variety  of  uses  "wnich  are  not  prohibited  by  the  laws  of  the 
State  of  California  or  tne  Charter  of  the  City  and  County  of 
San  Francisco  .  .  ."   In  order  to  override  the  City's  exclusive 
constitutional  authority  over  municipal  affairs.  Section  5 
contained  language  designed  to  make  port  development  a  matter 
of  statewide  concern. 
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"Webster's  New  International  Dictionary,  2d 
Edition,  Unabridged,  defines  the  word  'fiscal'  as 
'Of  or  pertaining  to  the  public  treasury  or 
revenue  generally;  hence,  of  or  pertaining  to 
financial  matters  generally.'   The  term  has  also 
been  interpreted  as  relating  to  the  business 
transactions  of  a  county  (See  Martin  v.  Tyler,  60 
N.W.  392)  .   It  is  obvious  in  the  context  of 
Section  3.:>84  that  the  term  'fiscal  procedure' 
relates  to  sometning  more  than  the  matters  of 
budgets  and  appropriations,  and  it  cannot  be 
gainsaid  that  a  purchase  involves  not  only  a 
financial  matter  but  also  a  business  transaction. 
Accordingly,  the  power  given  to  the  Port 
Commission  to  contract  and  equip  offices  is  to  be 
interpreted  in  the  sense  that  these  powers  are  to 
be  exercised  in  connection  with  the  purchasing 
procedures  of  the  Charter  insofar  as  the  purchase 
of  materials,  supplies  and  equipment  is  concerned." 
Id . ,  at  pg.  5. 

3y  virtue  of  Charter  Section  3.584,  then.  Section  7.402-1 
does  apply  to  those  real  property  leases  to  be  entered  into  by 
the  Port  Commission  which  satisfy  the  criteria  set  forth  in  the 
section.   Charter  Section  7.402-1  is  one  of  the  "fiscal 
procedures"  of  the  Charter.   It  was  added  to  Article  VII, 
Special  Procedures,  a  part  of  the  Charter  concerned  with 
specific  financial  procedures  and  paralleling  Article  VI,  The 
Budget  and  Fiscal  Administration  section  of  the  Charter.  ^ 
If  there  were  any  doubt  as  to  the  fiscal  purpose  for  which 
Section  7.402-1  was  intended,  the  ballot  argument  quoted  above 
certainly  resolves  it.   It  is  also  significant  that  Section 
7.402-1  provides  that  its  grant  of  a  limited  oversight 
authority  to  the  Board  of  Supervisors  is  made 
" [nj otwithstanding  any  other  provision  of  this  charter." 

This  conclusion  is  consistent  with  the  intent  and 
language  of  not  only  the  Burton  Act  but  also  the  Transfer 
Agreement  as  well  as  the  Charter  of  the  City  and  County  of  San 
Francisco.   It  is  an  elementary  rule  of  statutory  construction 
that  apparently  conflicting  provisions  of  an  overall  regulatory 
scheme  should  be  harmonized  if  at  all  possible.   As  the  court 


5   Compare,  for  example.  Section  6.303  of  Article  VI 
with  Section  7.104  of  Article  VII. 
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observed  in  Hammerly  v.  Superior  Court,  89  Cal.App.3d  388, 
395-390  (1979): 

"In  construing  a  statute  we  are  mindful  of  the 
fundamental  rule  that  a  court  should  ascertain  the 
intent  of  the  Legislature  so  as  to  effectuate  the 
purpose  of  the  law  ...  We  presume  that  every 
word,  phrase  and  provision  employed  in  the  measure 
is  intended  to  have  meaning  and  to  perform  a 
useful  function  ...  a  construction  making  some 
of  the  woras  of  the  enactment  surplusage  is  to  be 
avoided  .  .  .  Whenever  possible,  effect  should  be 
given  to  the  statute  as  a  whole,  and  to  every  word 
and  clause,  so  that  no  part  or  provision  will  be 
rendered  useless  or  meaningless." 
(Citations  omitted.) 

The  conclusion  that  Section  7.402-1  applies  to  certain 
port  leases  of  real  estate  is  consistent  with  all  of  these 
maxims  of  statutory  interpretation.   The  intent  of  the 
Legislature  in  enacting  the  Burton  Act,  authorizing  the 
negotiation  of  the  Transfer  Agreement  and  approving  the 
subsequent  Charter  amenaments  has  been  outlined  earlier. 
Authorizing  Board  of  Supervisors  review  of  certain  leases  does 
not  do  violence  to  that  legislative  intent.   If  the  Board  of 
Supervisors  performs  its  function  ably,  it  can  only  enhance  the 
prospects  of  increasing  port  revenues.   Thus  the  state,  and  the 
City's,  concern  about  the  outstanding  bonded  indebtedness  is 
accommoaated  oy  this  interpretation  of  the  Charter. 

Moreover,  this  interpretation  of  Section  7.402-1  is  also 
consistent  with  the  deference  to  the  City's  Charter-system  of 
government  evidenced  oy  the  Legislature  both  in  the  Burton  Act 
and  in  its  approval  of  the  1958  Charter  amendments,  among  them 
being  Section  3.584.   To  conclude  otherwise  would  render 
portions  of  the  Act  and  the  Charter  meaningless. 

Nor  does  this  interpretation  of  Section  7.204-1  conflict 
with  the  various  statements  of  Port  Commission  autonomy  found 
in  the  Burton  Act,  tne  Transfer  Agreement  and  the  Charter.   The 
Board  of  Supervisors  may  only  approve  or  disapprove  a 
particular  lease.   The  Port  Commission  retains  under  Charter 
Section  3.581(6)  the  "exclusive  power"  to  grant  franchises  or 
leases.   The  Port  Commission  alone  can  decide-  whether  to  lease, 
to  whom  a  lease  should  be  granted,  the  property  to  be  leased 
and  to  what  purposes  lease  revenues  should  be  committed.   Only 
if  the  Board  of  Supervisors  disapproves  the  lease  need  the  Port 
Commission  consider  changing  its  terms  in  response  to  the 
Board's  action. 
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This  limited  compromise  of  authority  is  also  consistent 
with  the  City's  obligation  to  indemnify  the  state  and  provide 
funds  if  necessary  from  the  general  treasury  to  retire  the 
outstanding  port  bonds,  as  expressed  in  Section  9  of  the  Burton 
Act  and  Section  IV  of  the  Transfer  Agreement  quoted  above.   As 
the  ballot  argument  in  support  of  Proposition  I  points  out,  the 
Board  of  Supervisors  for  all  intents  and  purposes  is  ultimately 
responsible  under  the  City's  Charter  for  the  City's  continued 
financial  health,  in  partnership  with  the  Mayor.  ^   in  such 
circumstances,  it  is  certainly  appropriate  to  interpret  Charter 
Section  3.584  and  the  Burton  Act  as  authorizing  the  limited 
review  authority  provided  for  in  Section  7.402-1.   Leases  of 
the  type  covered  by  Section  7.204-1  invariably  deal  with 
significant  public  assets.   The  state  as  well  as  the  citizens 
of  the  City  and  County  of  San  Francisco  have  declared  that  in 
such  circumstances,  the  City's  elected  representatives  should 
play  a  limited  role  in  the  decision-making  process. 

You  are  so  advised. 

Respectfully  submitted. 


PHILIP  S.  WARD 
Deputy  City  Attorney 
APPROVED : 


GEORGE  AGNOST 
City  Attorney 


6   Pursuant  to  Charter  Section  3.580  it  is  the  Mayor 
who  appoints  the  members  of  the  Port  Commission,  subject  to 
confirmation  by  the  Board  of  Supervisors.   Thus  the  Mayor 
already  inairectly  influences  the  course  of  port  activities  by 
the  appointment  power. 
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SUBJECT:         Legality  of  Third  Party  Leases 

REQUESTED  BY:     JOSEPH  C.  GAVIN 

Director  of  Purchasing  and  Services 

PREPARED  BY:      GEORGE  E.  KRUEGER 
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QUESTION  PRESENTED 

Where  a  lessor  purchases  a  capital  asset  from  a 
manufacturer  and  in  turn  enters  into  a  lease  purchase 
agreement  with  the  City,  in  which  the  City  pays  an  annual 
rental  charge,  with  option  to  purchase  at  the  end  of  the  lease 
and  subject  to  the  condition  subsequent  that  the  City's 
obligation  under  the  lease  may  be  discharged  in  the  event  the 
Board  of  Supervisors  fails  to  appropriate  funds  to  pay  the 
annual  lease  agreement,  does  such  an  agreement  violate  a 
California  consitutional  prohibition  against  a  municipality 
incurring  an  obligation  in  any  year  in  excess  of  that 
municipality's  revenue? 

CONCLUSION 


ANALYSIS 

You  have  inquired  as  to  the  legality  of  a  third  party 
lease  in  the  public  sector.   The  query  arises  from  a  situation 
wherein  a  private  company  manufactures  certain  equipment, 
which  in  turn  is  purchased  by  a  leasing  company  and 
transferred  to  a  department  of  the  City  and  County  of  San 
Francisco  under  a  lease/purchase  agreement  containing  an 
interest  rate  for  finance  charges. 

This  office  has  reviewed  a  typical  lease  and  option 
agreement.   It  provides  in  relevant  part 
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"(a)   This  Agreement  is  subject  to  the  budget  and 
fiscal  provisions  of  City  and  County  of  San 
Francisco  Charter.   Charges  will  accrue  only  after 
prior  written  authorization  certified  by  City  and 
County  of  San  Francisco's  Controller,  and  any  amount 
of  the  City  and  County  of  San  Francisco's  obligation 
hereunder  shall  not  at  any  time  exceed  the  amount 
certified  for  the  purpose  and  period  stated  in  such 
advance  authorization.   This  section  shall  control 
against  any  and  all  other  provisions  of  this 
Agreement. " 

Although  the  leasing  of  equipment  is  increasingly 
recognized  as  preferable  to  outright  purchase  for  a  number  of 
reasons  —  rapid  obsolescence  of  equipment,  1/   inflation,  lack 
of  space  to  house  equipment  with  delivery  by  lessor  when  needed 
by  lessee  --  the  question  of  the  legality  in  the  public  sector  of 
such  a  third  party  long-term  lease  arrangement  is  raised  in  part 
because  of  the  provisions  of  the  California  Constitution,  Article 
16,  Section  18,  which  prohibits  the  creation  of  an  indebtedness 
exceeding  in  the  year  of  its  execution  the  revenue  then  available 
to  the  City. 2/ 

Initially  some  question  has  been  raised  by  the  fact  that 
some  component  of  each  lease  payment  in  a  lease  purchase 
transaction  represents  interest  on  the  lessor's  capital 
investment  in  the  asset.   However,  there  is  no  prohibition 
against  the  payment  of  interest.   "...  [U]nless  forbidden  by 
constitution  or  statute,  a  municipality  may  incur  liability  for 
interest  by  contracts  lawfully  made."   McQuillin,  The  Law  of 
Municipal  Corporations,  Vol.  15,  page  17  (3  Ed.,  Rev.  1970). 

Section  18,  provides  in  relevant  part: 

"No  county,  city,  town,  township,  board  of 
education,  or  school  district,  shall  incur  any 
indebtedness  or  liability  in  any  manner  or  for  any 
purpose  exceeding  in  any  year  the  income  and  revenue 
provided  for  such  year,  without  the  assent  of 
two-thirds  of  the  qualified  electors  thereof." 


•*-/  County  of  Sacramento  v.  Assessment  Appeals  Bd. 
(1973)  32  CA  3d  654,  668,  670. 

'!  2/This  section  was  adopted  in  1879  as  Article  XI, 
Section  18;  renumbered  in  1970  as  Article  XIII,  Section 
40;  renumbered  in  1974  as  Article  16,  Section  18. 
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This  office  has  consistently  opined  that  long-term  lease 
arrangements  are  not  violative  of  the  State  Constitution  debt 
limitation.^/  And  the  State  Supreme  Court  has  long  held 
that  the  debt  limit  is  not  applicable  where  the  aggregate 
amount  payable  over  the  life  of  a  continuing  contract  could 
not  be  claimed  at  any  one  time.   State  v.  McCanley  (1860)  15 
Cal.  429;  McBean  v.  City  of  Fresno  (1896)  112  Cal.  159. 

In  Dean  v.  Kuchel  (1950)  35  Cal. 2d  444,  the  California 
Supreme  Court  considered  and  upheld  the  constitutionality  of 
an  amortized  lease  by  the  State. 1/   The  State  owned  land 
which  it  leased  to  a  private  company  for  a  nominal  rent.   The 
private  company  agreed  to  construct  a  building  on  the  land  and 
lease  the  building  to  the  State  at  a  yearly  rental  for  25 
years.   At  the  end  of  25  years,  title  to  the  building  was  to 
vest  in  the  State.   The  Court  emphasized  that  each  rental 
payment  was  given  in  consideration  for  use  of  the  building  for 
that  period  of  time  and  found  no  violation  of  the  debt  limit 
provisions  in  the  State  Constitution: 

"It  has  been  held  generally  in  the  numerous 
cases  that  have  come  before  this  court  involving 
leases  and  agreements  containing  options  to  purchase 
that  if  the  lease  or  other  agreement  is  entered  into 
in  good  faith  and  creates  no  immediate  indebtedness 
for  the  aggregate  installments  therein  provided  for 
but,  on  the  contrary,  confines  liability  to  each 
installment  as  it  falls   due  and  each  year's  payment 
is  for  the  consideration  actually  furnished  that 
year,  no  violence  is  done  to  the  constitutional 
provision  .  .  .  (citations).   If,  however,  the 
instrument  creates  a  full  and  complete  liability 
upon  its  execution,  or  if  its  designation  as  a 
'lease'  is  a  subterfuge  and  it  is  actually  a 
conditional  sales  contract  in  which  the  'rentals' 
are  installment  payments  on  the  purchase  price  for 
the  aggregate  of  which  an  immediate  and  present 
indebtedness  or  liability  exceeding  the 
constitutional  limitation  arises  against  the  public 
entity,  the  contract  is  void."   (Dean,  supra,  at  pp. 
446-447.) 


3/ As  long  ago  as  1935,  in  Opinion  No.  874^  the 
City  Attorney  approved  of  a  long  term  lease  of  real 
property  "notwithstanding  the  provisions  of  Section  18, 
Article  XI  of  the  Constitution." 

i/   Amortization  is  the  operation  of  paying  off  an 
indebtedness  by  installments;  partial  payments  of 
principal  and  accrued  interest  at  stated  periods  for  a 
definite  time.   See  Black's  Law  Dictionary,  Revised,  4th 
Edition. 
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In  1954,  in  Opinion  No.  826,  the  City  Attorney  advised 
that  it  was  permissible  for  the  City  to  enter  into  a  five-year 
lease  for  radio-telephone  mobile  service  for  the  Police 
Department: 

"However,  if  the  contemplated  lease  only  obligates  the 
City  for  payments  on  a  'year  to  year'  basis,  it  will  not 
be  violative  of  Article  XI,  Section  18  of  the 
Constitution. 

"The  rule  as  to  the  installment  contracts  is  laid  down 
by  our  Supreme  Court  in: 

"Garrett  v.  Swantson  (1932) 

216  Cal.  220,  226;  44  Pac.  358 

"'The  law  is  well  settled  in  this  state  that 
installment  contracts  of  any  kind,  where  the  installment 
payments  are  to  be  made  over  a  period  of  years  and  are 
to  be  paid  out  of  the  ordinary  revenue  and  income  of  the 
City,  where  each  installment  is  not  in  payment  of  the 
consideration  furnished  that  year,  and  the  total  amount 
of  said  installments  when  coupled  with  the  other 
expenditures  exceeds  the  yearly  income,  are  violative  of 
the  constitutional  provision  (Article  XI,  Section  18)  in 
question  unless  approved  by  a  popular  vote.   This  is  so 
whether  the  contract  be  denominated  a  mortgage,  lease  or 
conditional  sale. 

"'It  is  true  that  under  the  doctrine  enunciated  in 
McBean  v.  City  of  Fresno,  112  Cal.  159  (and  cases  cited) 
contracts  for  the  furnishing  of  property  in  the  future 
have  been  upheld,  but  only  where  no  liability  or 
indebtedness  come  into  existence  until  the  consideration 
was  actually  furnished.   In  other  words,  such  contracts 
are  valid  where  each  year's  installment  is  within  the 
city's  income,  and  where  each  year's  payment  is  for  the 
consideration  actually  furnished  that  year.   This 
exception  to  the  general  rule  is  well  stated  in  McBean 
V.  Fresno,  (Supra)  at  Page  167:   "We  base  our  views  upon 
the  conviction  that,  at  the  time  of  entering  into  the 
contract,  no  debt  or  liability  is  created  for  the 
aggregate  amount  of  tne  installments  to  be-  paid  under 
this  contract,  out  that  the  sole  debt  or  liability 
created  is  that  which  arises  from  year  to  year  in 
separate  amounts  as  the  work  is  performed." ' " 
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In  1960,  in  Opinion  No.  1471-B,  the  City  Attorney 
advised  the  Regional  Counsel  of  the  General  Services 
Administration  regarding  the  legality  of  the  City's 
acquiring  the  VA  Hospital  site.   After  recognizing  the 
debt  limitations  imposed  by  Article  XI,  Section  18  of 
the  State  Constitution,  the  City  Attorney  offered  the 
opinion  that: 

"there  is  no  inhibition  in  our  Charter  or  State 
Constitution  which  would  prevent  the  City  from 
entering  into  a  yearly  lease  at  a  fair  rental  with 
the  right  of  renewal  if  the  City  so  elected,  for  a 
specified  number  of  years,  and  with  option  to  accept 
title  to  the  land  for  some  additional  consideration 
to  be  paid  at  the  completion  of  the  agreed  period." 

That  opinion  placed  great  weight  on  the  fact  that: 

"An  agreement  of  this  kind  would  not  require  the 
City  and  County  to  continue  the  lease  beyond  each 
successive  fiscal  period  nor  involve  funds 
unavailable  within  each  period." 

In  1966,  in  Letter  Opinion  No.  66-29-A,  the  City 
Attorney  examined  a  proposal  to  convert  Midtown  Park 
Development  to  a  moderate  income  housing  facility,  with  the 
City  paying  rentals  to  a  nonprofit  corporation.   The 
collection  of  annual  rentals  was  to  depend  on  recurring  annual 
appropriations  of  the  Board  of  Supervisors.   The  City  Attorney 
concluded: 

"the  City  and  County  may  legally  lease  a  housing 
project  and  then  sub-lease  the  project  for  the  purpose 
of  operating  a  moderate  income  housing  facility  and 
that  it  may  in  such  lease  agree  to  pay  rentals  to  a 
nonprofit  corporation  lesssor  provided  that  the 
Controller  first  certify  that  there  is  a  valid 
appropriation  from  which  the  expenditure  may  be  made 
and  that  sufficient  unencumbered  funds  are  available 
in  the  treasury  to  the  credit  of  such  appropriation  to 
pay  the  amount  of  such  expenditure  when  it  becomes  due 
and  payable." 

In  1967,  in  Letter  Opinion  No.  67-93-A,  the  City  Attorney 
i       examined  the  question  of  financing  the  acquisition  of  Municipal 
Railway  rolling  stock  by  leasing  such  equipment  from  a  nonprofit 
corporation.   The  agreement  was  as  follows: 
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"The  nonprofit  corporation  would  enter  into  an 
agreement  with  the  City  whereby  the  corporation 
would  agree  to  purchase,  on  a  competitive  bid  basis 
and  in  strict  accordance  with  City's  specifications, 
all  equipment  required.   The  corporation  would  then 
lease  same  to  the  City  for  a  fixed  term  at  an  annual 
rental  equal  to  (but  in  no  event  exceeding)  the  fair 
value  of  the  use  of  said  equipment  for  each  year  of 
the  term  of  the  lease.   Title  to  the  equipment  would 
vest  in  the  City  upon  termination  of  the  lease." 

Relying  on  the  California  Supreme  Court  decision  in  Dean  v. 
Kuchel  (1950)  35  Cal.2d  444,  discussed  above,  the  City 
Attorney  concluded  that  such  a  lease  arrangement  would  not 
create  a  municipal  indebtedness  v/hich  would  exceed  in  the  year 
of  its  execution  the  revenue  then  available  to  the  City  in 
violation  of  Article  XI,  Section  18. 

Finally,  in  1969,  in  Letter  Opinion  No.  59-22,  the  City 
Attorney  again  upheld  the  lease  for  Municipal  Railway  rolling 
stock  where  the  City  had  the  option  to  purchase  the  equipment 
at  the  end  of  the  lease.   The  City  Attorney  was  of  the  opinion 
that: 

"the  aforesaid  periodic  payments  are  bona  fide 
rentals  and  as  such  constitute  a  current  operating 
expense  and  not  a  capital  cost." 

Relying  in  part  on  Ruane  v.  City  of  San  Diego  (1968) 

267  Cal.App.2d  605,  to  be  discussed  later  in  this  opinion,  the 

City  Attorney  reasoned  that: 

"the  City's  obligation  will  be  to  pay  the  rent 
on  January  15  and  July  15  of  each  year  during  the 
term  of  the  Equipment  Lease;  there  is  no 
acceleration  clause;  upon  default  the  maximum 
obligation  of  the  City  remains  the  same,  i.e.,  to 
pay  the  designated  semi-annual  payments;  the 
semi-annual  rental  is  not  payable  until  the  due 
date;  no  indebtedness  or  liability  arises  until  that 
date;  and  the  consideration  for  each  rental  payment 
is  the  right  to  possess  and  use  the  leased  property 
during  the  subsequent  six  month  period. " 

More  recently,  in  Starr  v.  City  and  County  of  San 
Francisco  (1977)  72  Cal.App.3d  164,  the  Court  of  Appeal  upheld 
the  Yerba  Buena  Center  project  lease  between  the  City  and  the 
Redevelopment  Agency  where  the  rent  to  be  paid  by  the  City  was 
to  abate  if  the  project  was  not  completed  and  where  the  lease 
did  not  create  an  immediate  indebtedness  for  the  aggregate 
installments. 
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"Turning  to  the  project  lease  and  repayment 
contract  here  in  issue,  it  initially  appears  that 
the  lease  by  itself  is  in  substantial  compliance 
with  the  Of f ner-Dean  rule:   The  base  rental  is 
for  specified  amounts  to  be  paid  by  the  City  to 
the  Agency  'as  rental  for  use  and  occupancy  of 
the  Project,'  with  rent  abatement  provisions  if 
the  project  is  not  substantially  completed  and 
ready  for  occupancy  by  July  15,  1980,  or  if  there 
is  a  subsequent  substantial  interference  with  use 
and  occupancy  of  the  premises.   The  additional 
rental,  consisting  of  payments  for  insurance, 
taxes  and  administrative  costs  are  not  uncommon 
concomitants  of  a  lease  and  such  payments, 
together  with  base  rental,  is  recited  to  be  'the 
fair  rental  value  of  the  Project.'   In  other 
words,  the  lease  provides  that  each  installment 
(rental  payment)  will  be  supported  by 
consideration  furnished  that  year,  i.e.,  the 
occupancy  and  use  of  the  project.   This  is  the 
essence  of  the  Of f ner-Dean  rule. 

"We  find  nothing  in  the  project  lease  which 
indicates  that  it  is  a  'subterfuge.'   (See 
Offner,  supra.)   As  noted  above,  the  lease 
creates  no  immediate  indebtedness  for  the 
aggregate  installments  therein  provided  for  but, 
on  the  contrary,  confines  liability  to  each 
installment  as  it  falls  due  and  each  year's 
payment  is  for  the  consideration  actually 
furnished  that  year."  (Starr ,  supra,  at  172,  173) 

The  California  Supreme  Court  clearly  explained  what  was 
proscribed  and  what  was  allowed  in  City  of  Palm  Springs  v. 
Ringwald  (1959)  52  Cal.2d  620,  627: 

"'The  constitutional  provision  does  not 
prohibit  the  legislative  body  of  the  city  from 
spending  any  or  all  of  its  current  income  for 
whatever  it  deems  proper  or  necessary  objects  of 
public  convenience  or  welfare.   It  simply 
provides  that  the  legislative  body  may  not 
encumber  the  general  funds  of  the  city  beyond  the 
year's  income  without  first  obtaining  the  -consent 
of  two  thirds  of  the  electorate.'" 

The  Ruane  case,  supra,  is  worthy  of  closer  examination. 
It  involves  a  complicated  multi-party  lease  situation  not 
unlike  the  third  party  lease  arrangement  presently  under 
consideration.   The  chartered  City  of  San  Diego  wished  to 
purchase  the  San  Diego  Transit  System.   To  accomplish  this 
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end,  the  City  formed  and  owned  the  San  Diego  Transit 
Corporation,  a  non-profit  corporation,  which  in  turn  formed 
the  San  Diego  Transit  Leasing  Corporation,  another  nonprofit 
corporation.   The  Transit  System  agreed  in  writing  to  sell 
certain  of  its  property  to  the  City  for  $1.6  million,  and  to 
sell  the  rest  of  its  property  to  Leasing  Corporation  for  $2.2 
million. 

The  Leasing  Corporation  then  borrowed  $3  million  from  a 
bank  and  the  City  rented  motor  coaches  and  other  equipment 
from  Leasing  Corporation.   The  written  lease  between  City  and 
Leasing  Corporation  provided  for  semi-annual  rent  and  Transfer 
of  Title  to  the  City  upon  full  payment  to  the  bank  by  Leasing 
Corporation.   The  City  then  contracted  with  Transit 
Corporation  whereby  Transit  Corporation  would  operate  the 
Transportation  System  for  a  sum  to  be  paid  by  the  City. 

Plaintiff  taxpayer  attacked  this  complicated 
arrangement,  contending  in  part  that  Art.  XI,  Sec.  18  was 
violated  because  the  City's  obligation  under  the  acquisition 
agreements  was  an  indebtedness  for  the  total  amount  of  rentals 
incurred  in  the  year  the  agreements  were  executed.   Plaintiff 
further  contended  that  the  sale,  loan  and  leasing  arrangement 
between  the  City,  Transit  System,  Leasing  Corporation  and  the 
bank  allowed  the  city  to  acquire  ownership  of  Transit  System 
without  voter  approval. 

The  Court  relied  on  City  of  Los  Angels  v.  Offner  (1942) 
19  Cal.2d  483,  485,  for  the  controlling  rule  of  law: 

"...  if  the  lease  or  other  agreement  is 
entered  into  in  good  faith  and  creates  no  immediate 
indebtedness  for  the  aggregate  installments  therein 
provided  for  but,  on  the  contrary,  confines 
liability  to  each  installment  as  it  falls  due  and 
each  year's  payment  is  for  the  consideration 
actually  furnished  that  year,  no  violence  is  done  to 
the  constitutional  provision.   [Citing  cases.]   If, 
however,  the  instrument  creates  a  full  and  complete 
liability  upon  its  execution,  or  if  its  designation 
as  a  'lease'  is  a  subterfuge  and  it  is  actually  a 
conditional  sales  contract  in  which  the  'rentals' 
are  installment  payments  on  the  purchase  price  for 
the  aggregate  of  which  an  immediate  and  present 
indebtedness  or  liability  exceeding  the 
constitutional  limitation  arises  against  the  public 
entity,  the  contract  is  void." 
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The  Court  then  went  on  to  examine  carefully  the  lease 
identifying  the  protection  provided  to  the  City: 

"There  is  no  acceleration  clause.   Upon  default 
the  maximum  obligation  of  City  remains  the  same, 
i.e.,  to  pay  the  designated  semi-annual  payments. 
(See  County  of  Los  Angeles  v.  Nesvig,  231  Cal.App.2d 
603,  611  [41  Cal.Rptr.  918J.)   The  semi-annual 
rental  is  not  payable  until  the  due  date.   The 
consideration  for  eacli  rental  payment  is  the  right 
to  possess  and  use  the  leased  property  during  the 
subsequent  six-month  period.   Leasing  Corporation 
agrees  to  transfer  ownership  of  the  leased  property 
to  City  when  the  former  satisfies  its  obligation  to 
the  bank,  a  condition  wholly  unrelated  to  City's 
liability  to  pay  rental.   In  all  substantial  aspects 
the  lease  conforms  to  those  upheld  against 
constitutional  attack  .  .  ."   (Ruane,  supra, 
554-555.) 

Finally,  the  Court  found  that  the  acquisition  agreements 
do  not  obligate  the  city  to  the  bank  for  Leasing  Corporation's 
loan.   The  Appellate  Court  affirmed  the  Superior  Court's 
judgment  for  the  City. 

The  present  agreements  involve  so-called  third  party 
leases,  i.e.,  a  lease  not  v/ith  the  manufacturer  but  with  a 
third  party  leasing  company.   Although  I  find  no  authority 
precisely  in  point,  I  see  no  distinction  —  nor  do  the  cases  I 
have  found  make  a  distinction  --  between  a  tv;o  party  lease  and 
a  third  party  lease  as  long  as  the  City  is  not  committing  its 
general  funds  to  an  indebtedness  in  excess  of  its  revenue  for 
such  year.   As  long  as  there  is  not  imposed  on  the  general 
revenue  of  the  City  a  long-term  indebtedness,  without  approval 
of  the  electorate,  the  Constitution  is  not  violated.!/ 


^     "In  a  certain  very  restricted  sense  it  may  be 
said  that  a  liability  is  created  by  a  contract  such  as 
this,  but  to  call  it  a  present  liability  for  the 
aggregate  amount  of  the  payments  in  the  contract 
contemplated  thereafter  to  be  made  is  not  legally 
permissible.  A  liability  to  the  city  would  arise  upon 
breach  of  contract,  but  the  constitution  never  meant  to 
protect  the  city  from  the  consequences  of  its  own 
willful  and  tortious  acts.  ...   We  base  our  views 
upon  the  conviction  that,  at  the  time  of  entering  into 
the  contract,  no  debt  or  liability  is  created  for  the 
aggregate  amount  of  the  installments  to  be  paid  under 
the  contract,  but  that  the  sole  debt  or  liability 
created  is  that  which  arises  from  year  to  year  in 
separate  amounts  as  the  work  is  performed."   (McBean  v. 
City  of  Fresno  (1896)  112  Cal.  159.) 
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I  am  of  the  opinion  that  a  third  party  lease,  with  a  standard 
non-appropriation  clause  and  the  protection  enumerated  in  Letter 
Opinion  69-22  discussed  above,  and  in  Ruane,  supra,  does  not 
create  a  proscrioed  indebtedness.   Each  year's  allotment  of  City 
funds  will  be  supported  by  its  own  consideration,  i.e.,  use  of 
the  equipment  for  that  period  of  time. 

The  City  may  enter  into  a  bona  fide  lease  without  violating 
the  constitutional  debt  limitation  as  long  as  the  annual  payments 
are  the  only  inaebtedness  created.   See  City  of  LaHabra  v. 
Pellerin  (1:^63)  216  Cal.App.2d  99,  wherein  the  City  leased 
buildings  from  a  nonprofit  corporation  for  twenty  (20)  years  at  a 
monthly  rental  and  the  Court  concluded  at  page  102: 

"There  is  no  provision  in  the  proposed  lease 
between  the  city  and  the  Authority  by  which  the 
entire  sums  due  over  a  period  of  20  years  may 
become  due  and  'payable  at  one  time.   The  lease 
does  not  create  an  immediate  indebtedness  for  the 
aggregate  amount  of  the  installment  rent  due,  but 
on  the  contrary  creates  a  liability  month  by 
month  for  the  consideration  furnished  by  the 
lease  in  said  months  and  the  total  of  each  year's 
payment  is  for  the  consideration  actually 
promised  that  year,  all  of  which  is  within  the 
financial  ability  of  the  city  to  pay;  hence  the 
lease  does  not  violate  section  18  of  article  XI 
of  the  California  Constitution." 

A  peripheral  issue  remains  to  be  examined:  Does  the 
charter  limit  the  city's  power  to  enter  into  a  third  party 
lease  without  voter  approval? 

Recently  enacted  Charter  Sec.  7.309  requires  voter 
approval  of  lease  financing  of  public  improvements  or 
equipment  when  the  city  leases: 

"...  from  a  Joint  Powers  Authority,  the 
San  Fracisco  Redevelopment  Agency,  the  San 
Francisco  Housing  Authority,  the  San  Francisco 
I      Parking  Authority,  or  a  nonprofit  corporation, 
I      and  does  so  for  the  purpose  of  financing  the" 
!      construction  or  acquisition  of  public 
improvements  or  equipment." 


Joseph  C.  Gavin 
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Initially,  it  should  be  noted  that  there  is  no 
indication  in  your  letter  that  the  City  would  be  leasing  from 
the  type  of  organizations  specified  in  7.309. 

Further,  the  Charter  is  not  a  grant  of  power,  but  a 
limitation  on  power.   West  Coast  Advertising  Co.  v.  San 
Francisco,  14  Cal.  2d  51b.   So  when  the  exercise  of  a  power  is 
questioned,  the  "issue  is  not  whether  the  Charter  grants  the 
power,  but  whether  the  charter  limits  or  restricts  the 
power."   Ruane,  supra,  at  558.   I  find  no  limitation  in  the 
Charter  on  the  City's  power  to  enter  into  a  third  party  lease 
for  equipment. 

In  summary,  you  are  advised  that  the  California 
Constitution  provides  that  a  municipal  corporation  may  not 
incur  indebtedness  in  any  one  year  in  excess  of  the  revenue 
and  income  for  such  year,  without  a  vote  of  the  people.   San 
Francisco  Gas  Co.  v>  Brickwedel  (1882)  62  Cal.  641;  Palm 
Springs  v.  Rinjv;aia  (iy59)  52  Cal. 2d  640.   However,  contracts 
which  provide  for  future  annual  payments  where  the  payment  for 
the  current  year  is  within  the  revenue  and  income  for  that 
year,  with  a  non-appropriation  clause  relieving  the  City  of 
all  liability  in  future  years,  do  not  violate  the 
Constitution.   McBean  v.  Fresno  (1896)  112  Cal.  159;  Higgins 
V.  San  Diego  Water  Co. 


(1897)  118  Cal.  524. 


You  are  cautioned  that  the  validity  of  any  lease  depends 
on  its  particular  terms  and  the  factual  situation  connected 
with  that  lease.   I  understand  several  third  party  leases  are 
pending  in  your  office.   I  will  be  pleased  to  review  each 
proposed  lease  at  your  convenience  in  order  to  evaluate  the 
obligation  each  lease  imposes  in  light  of  these  principles. 

Very  truly  yours. 


GEORGE   AGJ^ST 


APPROVED : 


GEORGE  AGN03T,  City  ^Attorney 
GEK:css/ay 
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GEORGE  AGNOST 
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SUBJECT! 


REQUESTED  BY: 


PREPARED  BY: 


March  31,  1980 


OPINION  NO.   80-20 


Civil  Service  Commission  Authority  with  Regard 
to  Proposed  San  Francisco  Unified  School 
District  Personal  Services  Contracts 


John  J.  Walsh 

Civil  Service  Commission 

Michael  C.  Killelea 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 


QUESTIONS  PRESENTED 


BOCUfl'iEiJTS  DEPl 

AP.^  4(980 

SAW  :-RANC!oCO 
PUBL!C  LtBRARV 


(1)  Does  the  Civil  Service  Commission  have  authority 
with  regard  to  proposed  San  Francisco  Unified  School  District 
personal  service;  contracts? 

(2)  If  authority  exists,  what  is  the  nature  of  that 
authority? 

CONCLUSIONS 

(1)   The  Civil  Service  Commission  has  authority  with 
regard  to  proposed  San  Francisco  Unified  School  District 
personal  services  contracts  for  non-certificated  positions  or 
functions. 


(2)   The  Civil  Service  Commission  has  authority  to 
review  all  proposed  San  Francisco  Unified  School  District 
personal  services  contracts  for  non-certificated  positions  or 
functions  in  order  to  determine  whether  it  has  jurisdiction  to 
provide  requested  services  through  classified  civil  service. 

ANALYSIS 

Education  Code  Section  45318  provides: 

"In  every  school  district  coterminous  with  the 
boundaries  of  a  city  and  county,  employees  not 
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employed  in  positions  requiring  certification 
qualifications  shall  be  employed,  if  the  city  and 
county  has  a  charter  providing  for  a  merit  system 
of  employment,  pursuant  to  the  provisions  of  such 
charter  providing  for  such  system  and  shall,  in 
all  respects,  be  subject  to,  and  have  all  rrghts 
granted  by,  such  provisions;  provided,  howtA  r, 
that  the  governing  board  of  the  school  disti ict 
shall  have  the  right  to  fix  the  duties  of  al .  of 
its  noncertif icated  employees." 

Prior  to  the  enactment  of  this  Section,  the  California 
Supreme  Court  recognized  that  the  territory  within  the  City 
and  County  of  San  Francisco  is,  for  school  purposes,  a  school 
district.   Further,  the  Court  took  judicial  notice  of  the  fact 
that  there  is  but  one  city  and  county  in  the  State  of 
California,  that  is,  the  City  and  County  of  San  Francisco. 
Esberg  v.  Badaracco  (1927)  202  Cal.  110,  118.   The  boundaries 
of  the  San  Francisco  Unified  School  District  are  coterminous 
with  the  boundaries  of  the  City  and  County  of  San  Francisco. 

Moreover,  the  City  and  County  of  San  Francisco  has  a 
charter  providing  for  a  merit  system  of  employment  (Charter 
Sections  8.300  et  seq.).   Thus,  Education  Code  Section  45318 
requires  that  in  the  San  Francisco  Unified  School  District, 
employees  in  non-certificated  positions  shall  be  employed 
pursuant  to  the  provisions  of  the  merit  system  of  employment 
contained  in  the  Charter  of  the  City  and  County  of  San 
Francisco. 

This  conclusion  is  contained  explicitly  in  Charter 
Section  5.101,  which  provides,  in  relevant  part: 

"Non-teaching  and  non-technical  positions,  and 
positions  not  required  by  law  to  be  filled  by  a 
person  holding  a  teaching  or  other  certificate  as 
required  by  law,  shall  be  employed  under  the  civil 
service  provisions  of  this  charter  and  the 
compensations  of  such  persons  shall  be  fixed  in 
accordance  with  the  salary  standardization 
provisions  of  this  charter." 

In  1973,  this  Office  prepared  an  opinion  as  to  the 
legality  of  the  San  Francisco  Unified  School  District 
contracting  with  a  private  concern  for  janitorial  services. 
Opinion  73-58  concluded  that  the  contract  would  be  illegal. 
The  opinion  noted  that  janitors  hold  noncertif icated 
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positions  and  that  Education  Code  Section  13756  (now  Section 
45318,  supra)  and  San  Francisco  Charter  Section  5.100  (see 
Section  5.101,  supra)  specifically  required  that 
noncertif icated  personnel  who  are  employed  by  the  School 
District  be  subject  to  the  civil  service  system  established 
by  the  City  and  County  of  San  Francisco.   The  opinion 
emphasized  that  the  statutory  and  charter  provisions  are 
mandatory  and  cannot  be  circumvented  by  contracting  with  a 
private  concern.   In  California  School  Employees  Association 
V.  Willits  Unified  School  District  (1966)'243  Cal.App.2d  776, 
785,  the  Court  held  that  janitorial  services  in  particular 
must  not  be  contracted  to  private  concerns. 

While  Opinion  73-58  lays  to  rest  any  doubts  that  the 
noncertif icated  employees  of  the  San  Francisco  Unified  School 
District  are  subject  to  the  City  and  County  civil  service 
system  or  that  their  services  may  not  be  circumvented  by 
contracting  for  such  services  with  a  private  concern,  it  does 
not  reach  the  question  how  civil  service  system  authority  may 
be  asserted  in  this  regard. 

This  question  was  answered,  however,  in  another  opinion 
prepared  by  this  Office.   Opinion  79-57  concluded  that  the 
Civil  Service  Commission  has  the  power  to  review  all  proposed 
personal  services  contracts  to  determine  whether  it  has 
jurisdiction  to  provide  the  requested  services  through  the 
classified  civil  service.   The  opinion  noted,  at  page  2,  the 
general  rule  that,  if  personal  services  are  of  such  nature 
that  they  can  be  adequately  or  competently  or  satisfactorily 
performed  by  classified  civil  service  employees,  then  it  is 
mandatory  that  appointments  be  made  in  accordance  with  civil 
service  provisions  rather  than  by  independent  contract.   And 
the  opinion  pointed  out,  at  pages  3-5,  that  the  California 
Supreme  Court  has  evolved  two  separate  tests  for  determining 
whether  civil  service  requirements  prohibit  the  performance 
of  government  work  by  private  contractors. 

The  "nature  of  services"  test  was  formulated  in  the 
State  Compensation  Insurance  Fund  cases  (State  Comp.  Ins. 
Fund  V.  Riley  (1939)  9  Cal.2d  126,  and  Burum  v.  State  Comp. 
Ins.  Fund  (1947)  30  Cal.2d  575).   Under  this  test,  if  there 
exists  a  civil  service  classification  which  can  provide  the 
same  services,  then  it  is  mandatory  to  make  appointments 
through  civil  service.   The  test  is  in  terms  of  individual 
tasks  or  skills. 
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The  "functional"  test  was  formulated  in  the  San 
Francisco  cases  (San  Francisco  v.  Boyd  (1941)  17  Cal.2d  606 
and  Kennedy  V.  Ross  (1946)  28  Cal.2d  569).   Under  this  test, 
if  there  exists  an  agency  which  can  provide  the  same 
services,  then  it  is  mandatory  to  have  those  services 
performed  by  the  existing  government  department  or  office. 
The  test  is  in  terms  of  agency  functions. 

As  explained  more  fully  in  Opinion  79-57,  the  tests 
described  above  may  be  applied  not  only  by  the  Court,  but 
also  by  the  Civil  Service  Commission.   The  Opinion  stated,  at 
pages  5-6,  that  such  Commission  authority  was  presumed  by  the 
Court  in  Boyd  and  made  even  more  clear  by  the  Court  in 
Kennedy.   Further,  the  Opinion  bases  the  authority  of  the 
Commission  to  so  act  on  Charter  Section  3.661,  which  states, 
in  relevant  part: 

"The  civil  service  commission  shall  be  the 
employment  and  personnel  department  of  the  city 
and  county  ..." 

The  San  Francisco  Unified  School  District  must  submit 
all  its  proposed  personal  services  contracts  for  non- 
certificated  positions  or  functions  to  the  Civil  Service 
Commission.   The  Commission  shall  determine  whether  it  has 
jurisdiction  to  provide  the  requested  services  through 
classified  civil  service  by  applying  the  above-mentioned  tests, 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

By  ^}9u^^/<tj/  C  y^c&e^...  . 

Michael  C.  Killelea 
Deputy  City  Attorney 


By  fb^^yefh  IT)  ^n^^ 
Elizabeth  M.  KatSr' 
Legal  Assistant 


City  Attbrney 


cm 

1^  .  ,  CITY  AND  COUNTY  OF  SAN  FRANCISCO 

GEORGE  AGNOST 
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April  9,    1980 

SUBJECT:        Withdrawal  of  Applications  Pending  Before 
the  City  and  County  of  San  Francisco 

REQUESTED  BY:    Rai  Okamoto 

City  Planning  Director 

PREPARED  BY:     Virginia  J.  Lum 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.    Is  the  City  and  County  of  San  Francisco  required  to 
accept  the  withdrawal  of  an  application  for  a  condominium 
conversion?  If  not,  how  may  the  City  maintain  jurisdiction  for 
purposes  of  investigating  the  application  and  rendering  a 
decision. 


ANSWER 
Yes. 

CONCLUSION 


1.   For  purposes  of  condominium  conversion  applications,  a 
withdrawal  must  be  accepted.   However,  the  Subdivision  Code  may 
be  amended  to  authorize  the  City  Planning  Commission  and  the 
Department  of  Public  Works  to  maintain  its  jurisdiction  for 
purposes  of  investigating  the  application  and  rendering  a 
decision. 
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DISCUSSION 


You  have  asked  whether  the  City  and  County  of  San  Francisco 
must  accept  a  Withdrawal  of  a  permit  application,  or  whether  the 
City  may  maintain  jurisdiction  over  a  permit  application  for 
purposes  of  making  findings  and  rendering  a  decision, on  the 
merits  of  the  application. 

You  refer,  specifically,  to  the  effect  of  withdrawing  appli- 
cations for  condominium  conversions,  as  provided  in  Section  1394 
and  1386  of  the  Subdivision  Code.   Section  1394  prohibits 
re-submission  of  an  application  for  6  months  from  the  date  of  a 
voluntary  withdrawal.  When  an  application  is  denied,  however,  an 
applicant  may  not  re-submit  an  application  for  one  year  from  the 
date  of  the  denial.   Section  1386  prohibits  re-submission  of  an 
application  for  18  months  where  an  application  is  denied  with 
prejudice,  i.e.,  where  the  City  Planning  Commission  determines 
that  vacancies  or  rents  have  increased,  or  elderly  or  permanently 
disabled  tenants  have  been  evicted,  for  the  purpose  of  preparing 
the  building  for  conversion. 

There  is  no  provision  in  the  Subdivision  Code  which  provides 
for  denial  with  prejudice  of  an  application  which  contains 
misrepresentations  or  false  information.   Further,  there  is  no 
provision  which  prevents  voluntary  withdrawal  of  an  application 
m  instances  where  it  may  become  evident  that  the  application 
will  be  denied  or  denied  with  prejudice.   Such  a  voluntary 
withdrawal  permits  re-submission  of  an  application  within  6 
months  and  avoids  the  longer  waiting  period  which  would  otherwise 
be  applicable  if  the  application  were  denied  with  or  without 
prejudice. 
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There  is  no  prohibition  against  voluntary  withdrawal  of  an 
application  under  the  Subdivision  Code.   Moreover,  no  provision 
exists  in  the  Administrative  Code  to  prohibit  withdrawal  of  an 
application  for  a  license  or  permit.   The  City  Planning  Commis- 
sion may,  however,  maintain  jurisdiction  over  condominium 
conversion  applications  by  amending  the  Subdivision  Code 
accordingly.   See  Miller  v.  Board  of  Police  Commissioners  of  Los 
Angeles  (1960)  181  Cal.app.2d  562.   Such  an  amendment  would 
permit  the  City  Planning  Commission  to  make  findings  and 
decisions  on  the  merits  of  the  application  notwithstanding  a 
request  for  withdrawal.   This  would  prevent  the  attempt  by 
applicants  to  avoid  the  one  year  or  18  month  waiting  period  for 
re-submission. 


Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


Approved: 


City  Attorney  ^ 


VJL/vh 


Al 


O-Il 


TMOMA*  A.  TOOMKV.  JR. 
.C.A.JOHNSON 


GEORGE  AGNOST 
CITY  ATTORNEY 

SO«  CITY  HAU. 

•AN  PKANCISCO. CALIFORNIA  •4tOt 

<4IB>8M.SSI8 


OPINION  NO.        80-22 


DOCU[Vl^^^!T3  D.'=;PT. 

?0 


P'Ci-  \Z  LSB.^ARY 


OtPUTY  CITY  ATTOWNtT« 

■ACIOALUPI 


MICHAIL  C.  KILLKLCA 


JAMKS  B.BRASIL 
aiOROE  E.  KRUEOCR 
WILLIAM  C.  TAYLOR 
EDWARD  J.  ROTHMAN 
JOHN  J.DOHERTY 
WILLIAM  A.BARRETT 

A.  Balfour  chinn.  jr. 

KENNETH  J.  HARRINOTON 
ROOER  W.HACKLEY 
BURK  E.  DELVENTHAL 
DAVID  I.KROOPNICK 
PHILIP  J.  MOSCONE 
MARIE  BURKE  LIA 
DANIELS.  COLLINS 
JAMES  H.  WOODS 
JUDITH  L.TSICHMAN 
PHILIPS.  WARD 
B.TIMOTHY  MURPHY 


DIANNE  K.  BARRY 
DAN  HAOUIRE 
STEVEN  A.DIAZ 
KEVIN  MCDONNELL 
JAMES  L.  LAZARUS 
WILLIAM  . 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


April  14,  1980 


Disability  Benefits  for  Officers 
Temporarily  assigned  to  Higher 
Classifications 

Cornelius  P.  Murphy 
Chief  of  Police 

Stephanie  M.  Chang 
Deputy  City  Attorney 

QUESTION  PRESENTED 


Whether  officers  injured  while  temporarily 
appointed  to  higher  classifications  can  be  barred  from 
receiving  disability  benefits  at  the  salary  of  the 
higher  classification  under  section  8(4)  of  Salary 
Standardization  Ordinance  Nos.  383-77  and  338-79  because 
of  their  failure  to  be  medically  examined  within  six 
months  prior  to  their  temporary  appointment. 

CONCLUSION 


KATHLEEN  A.  FOLEY 
CRISTINEE.aONOAK 
RICK  MURPHY 


KATHRYN  A.  PENNVPACKKR 
AUCE  S.  Y.  BARKLSY 
DAVID  I 
MARGARET 
VICTORIA  1 


•EOROE  K.  WONO 
ANOSUk  KARIKAS 
PAULA  A.  JKSSON 
BSNJAHII 
SnPHANIE  M.  CHANO 
maOlE  ORINER 
CMAIO  K.  MARTIN 


DONALD  A.  FRIEND 
FRANCES  F.  VCROUCCI 
CRAIG  HCCABC 
JOHN  H.CUMMINOS 
ROBERT  FRANK 
MARK  B.  KERTZ 
MARK  A.STCINER 


ANALYSIS 

Section  8.515  of  the  San  Francisco  Charter  states 
in  relevant  part: 

"Whenever  any  member  of  the  fire  or 
police  department,  as  defined  in  sections  8.545, 
8.565,  and  8.569,  respectively,  is  incapacitated 
for  the  performance  of  his  duties  by  reason 
of  any  bodily  injury  received  in  or  illness 
caused  by  the  performance  of  his  duty,  as 
determined  by  the  retirement  board,  he  shall 
become  entitled,  regardless  of  his  period  of 
service  with  the  city  and  county,  to  disability 
benefits  equal  to  and  in  lieu  of  his  salary 
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as  fixed  by  the  charter,  while  so  disabled,  for 
a  period  or  periods  not  exceeding  twelve  months 
in  the  aggregate,  with  respect  to  any  one  injury 
or  illness." 

The  first  paragraph  of  section  8.516  of  the  Charter 
is  essentially  the  same  as  the  above  cited  portion  of 
section  8.515. 

The  salaries  of  uniformed  members  of  the  police 
and  fire  departments  are  set  by  the  Board  of  Supervisors 
in  accordance  with  the  formula  provided  for  in  section 
8.405  of  the  Charter.   The  ordinance  by  which  said  salaries 
are  fixed  is  known  as  the  Salary  Standardization  Ordinance. 
(See  Ordinance  numbers  383-77  and  338-79.) 

Section  7  of  Salary  Standardization  Ordinance  numbers 
383-77  and  338-79  requires  that  all  assignments  to  higher 
rank  shall  be  by  appointment.   It  is  assumed  herein  that 
the  officers  in  question  were  so  appointed  at  the  time 
that  they  incurred  their  injuries.   It  is  also  assigned 
that  said  officers  were  being  paid  the  salary  commensur- 
ate with  the  higher  classification  to  which  they  were  so 
appointed  at  the  time  they  sustained  their  injuries. 

Section  8  of  Salary  Standardization  Ordinance 
niimbers  383-77  and  338-79  statesin  pertinent  part: 

"Pursuant  to  Charter  Sections  8.515  and 
8.516,  the  salary  upon  which  disability  benefits 
are  to  be  based  for  uniformed  members  of  the  Police 
and  Fire  Departments  shall  be  equal  to  and  in  lieu 
of  the  salaries  of  the  higher  classification  to 
which  the  uniformed  member  was  temporarily 
appointed  or  assigned  at  the  time  of  the  disability, 
provided: 
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" (4)  Said  uniformed  member  passed  a  physical 
examination,  including,  but  not  limited  to  spinal 
and  heart  examinations.  X-rays  and  tests  by  the 
member's  department  physician  within  six  months 
prior  to  the  appointment  or  assignment." 

It  is  well  established  that  where  there  is  a  conflict 
between  the  Charter  and  an  ordinance,  the  Charter  will 
control.    Marculescu  v.  City  Planning  Com. ,  7  C.A.  2d  371. 
In  the  subject  case,  the  Charter  gives  a  disabled  member 
the  right  to  receive  an  lieu  salary  without  any  qualification 
when  such  member  has  been  injured  in  the  line  of  duty.   We 
have  interpreted  this  right  to  include  the  right  of  a 
member  to  receive  an  "in  lieu"  salary  of  the  higher  re- 
classification to  which  the  member  is  temporarily  appointed 
or  assigned.   (City  Attorney  Opinion  Nos .  73-106  and  76-22) 
The  subject  salary  standardization  ordinances,  in  section  8, 
place  a  condition  for  receipt  of  disability  benefits  at  the 
higher  classification.   Such  condition  is  not  provided  for 
in  the  Charter.   It  is  therefore  my  opinion  that  the  Charter 
controls  the  uniformed  member's  right  to  disability  benefits, 
and  that  the  member  is  not  required  to  pass  a  medical 
examination  as  a  condition  to  such  disability  benefit. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


;^>,A, 


Stephanie  M.  Chang 
Deputy  City  Attorney 


Approved 


City  Attorney 
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SUBJECT:        Notice  of  Termination  of  Probationary 
Firefighter 

REQUESTED  BY:    Andrew  C.  Casper,  Chief 

San  Francisco  Fire  Department 

PREPARED  BY:     Stephanie  M.  Chang 

Deputy  City  Attorney 

QUESTION  PRESENTED 

V^hether  a  January  14,  198  0,  letter  of  termination 
to  a  firefighter  who  was  appointed  on  January  15, 
1979,  satisfied  the  requirements  of  San  Francisco 
Charter  section  8.340  when  it  was  posted  on  January 
15,  1980. 

CONCLUSION 


No. 


ANALYSIS 


.  FOLEY 


KATHLEEN 
CRISTINE  E,  GONDAK 
RICK  MURPHY 
VIRGINIA  J.  LUM 
KATHRYN  A.  RENNYRA 
ALICE  S.  Y.BARKLEY 
DAVID  E.  GOLDMAN 
MARGARET  M.  HtlSER 
VICTORIA  T.  HCOHEE 
JEROME  DIFILIRRO 
OEORGE  K.  WONG 
ANGELA  KARIKAS 
PAULA  A.  JEBBON 
BENJAMIN  C.  FLORES 
STEPHANIE  M.  CHANG 
REGGIE  CRINER 


Your  inquiry  regarding  the  notice  of  termination 
of  Michael  W.  Hello  states  that  he  was  appointed  to 
the  position  of  Firefighter  on  January  15,  197  9.   You 
sent  a  letter  dated  January  14,  1980,  to  Firefighter 
Hello  terminating  him  effective  at  1500   hours  on 
that  date.   The  envelope  in  which  your  letter  was  sent  was 
postage  stamped  January  15,  1980.   You  have  asked 
whether  the  written  notice  of  termination  was  effected 
within  Firefighter  Hello's  probationary  period. 

Section  8.340  of  the  San  Francisco  Charter 
states  in  relevant  part: 


RHYLLIS  O.  WALKER 
THOMAS  M.BERLINER 
DONALD  A.  FRIEND 
FRANCES  F.VERDUCCI 
CRAIG  MCCABE 


JOH 


.  CUN 


MGS 


"  .  .  .  [T]he  probationary  period  for  entrance 
positions  in  the  uniform  rank  of  the  police  depart- 
ment, fire  department,  sheriff's  department  and 
San  Francisco  International  Airport  Police  Force 
shall  be  for  one  year.  .  ...  At  any  time  during 
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the  probationary  period  the  appointing  officer  may 
terminate  the  appointment  upon  giving  written 
notice  of  such  termination  to  the  employee  and 
to  the  civil  service  commission  specifying 
the  reasons  for  such  terminations." 

under  the  law,  one  year  is  365  days   ^^^J^^hermore, 

§12;   see  also  City  Attorney  Opinion  No.  3641,  February 
8,  1945.) 

However,  it  has  been  the  administrative  practice 
of  the  Civil  Service  Commission  in  calculating  the  length 
of  ^loyil's  service  for  such  purposes  as  probationary 
pLr^dsT  vacation  benefits,  and  salary  increments,  to 
?nciude  the  first  day  of  an  employee's  service    (Cf., 
City  Attorney  Opinion  No.  3641,  February  8,  1945) 
Lnce,  underpaid  practice  an  e-ployee  is  considered  as  per 
manent  effective  on  the  anniversary  date  of  the  employee 
appointment. 

The  purpose  of  a  probationary  Period  is  to  observe 
the  performance  of  a  "f^V  ^P^^^J^i J^f ^IJ",f  appointment 
Ts  r°pSrt' of  fhf  "prSbaSon^rf  p2!o^"n^  fo^'contile  that 
pLioa  through  thi  day  preceding  '^he  anniversary  date  of_ 

kiT;2^iod?The=j^r.rerKcS"  p--- 

on  the  first  anniversary  of  appointment. 

^"■^rfrranSrri5!^97^9"c-Pl-eriirp5ora-^ 
S^na^fpS^ro^;  =   ]   ;^»e„        .he^^^^^^^^^ 

notice   of    termination  during   ^^^   P^°_J^°''t  /    1980,    in 
Sjrer^forom^prwrtrthilr^jLronforsin-piancisco 

Charter  section  8.340. 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

QTy  AnORNEY 

dry  HALL 


Section  6.01  of  the  Civil  Service  Commission  Rules 
authorizes  notice  of  termination  by  certified  mail.   Under 
law,  if  service  of  a  notice  by  mail  is  authorized,  then 
service  is  deemed  complete  at  the  time  it  is  deposited  "in 
the  United  States  post  office,  or  a  mail  box,  sub-post 
office,  substation,  or  mail  chute;  or  other  like  facility 
regularly  maintained  by  the  Government  of  the  United  States." 
(Code  of  Civil  Procedure  §1013) 

I  have  been  informed  that  the  notice  of  termination 
sent  to  Mr.  Bello  was  sent  by  metered  mail  dated  January  15, 
1980.   I  have  verified  that  the  meter  number  on  the  envelope 
of  Mr.  Bello 's  letter  is  the  same  number  as  the  postage 
meter  in  the  Accounting  Department  of  the  San  Francisco 
Fire  Department.   Furthermore,  I  have  been  informed  that 
it  is  the  usual  practice  of  the  Accounting  Department  to 
change  the  date  on  the  postage  meter  in  the  morning  of  a 
given  day.   It  therefore  appears  that  the  written  notice  of 
termination  sent  to  Mr.  Bello  was  not  deposited  in  a  recep- 
ticle  or  facility  maintained  by  the  United  States  Post 
Office  until  some  time  on  January  15,  1980. 

It  is  my  opinion  that  the  written  notice  of  termina- 
tion was  not  sent  to  Firefighter  Bello  within  his  probationary 
period,  and  he  was  therefore  deemed  to  be  a  permanent  employee 
as  of  January  15,  1980.   This,  however,  does  not  preclude  you 
from  initiating  termination  proceedings  against  Firefighter 
Bello  as  a  permanent  employee. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


St'ephanie  M.  Chang 
Deputy  City  Attorney 


Approved 


Ol.^ 


City  Attorney 
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PUDUC  UBBAR/ 


SUBJECT: 


Juvenile  and  Adult  Probation  Departments;  County  or 
State  Offices. 


REQUESTED  BY:  Honorable  Robert  W.  Merrill, 

Presiding  Judge,  Supreme  Court 


PREPARED  BY: 


James  L.  Lazarus, 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Are  the  adult  and  juvenile  probation  offices 
subdivisions  of  the  judiciary  and  thus  offices  of  the  State  of 
California? 

2.  Must  the  budgets  of  the  San  Francisco  Adult  and  Juvenile 
Probation  offices  be  submitted  for  review  pursuant  to  Charter 
Section  6.200  et  seq.? 


CONCLUSIONS 


1.  No. 

2.  Yes. 


ANALYSIS 

San  Francisco  Charter  Section  4.105  continues  in  operation 
adult  and  juvenile  probation  committees  with  the  powers  and 
duties  setforth  in  state  law  "except  as  in  this  charter  otherwise 
provided".   The  Charter  provides  for  the  Superior  Court  to 
appoint  the  adult  probation  officer  and  the  chief  probation 
officer  of  the  juvenile  court.   All  assistants,  deputies  and 
employees  are  hired  and  compensated  pursuant  to  the  civil 
service,  salary  and  benefit  provisions  of  the  charter. 

Welfare  and  Institutions  Code  Section  575  requires  each 
county  to  have  a  probation  office  to  work  in  conjunction  with  the 
juvenile  court; 

"There  shall  be  in  each  county  the  offices  of 
probation  officer,  assistant  probation  officer, 
and  deputy  probation  officer.   A  probation 
officer  shall  be  appointed  in  every  county." 

Probation  officers  in  any  county  shall  be 
nominated  by  the  juvenile  justice  commission  or 
regional  justice  commission  of  such  county  in 


Hon.  Robert  W.  Merrill 
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such  manner  as  the  judge  of  the  juvenile  court  in 
that  county  shall  direct  and  shall  then  be 
appointed  by  such  judge..." 

Section  576  of  the  same  code  provides  that  charter 
provisions  relative  to  the  appointment  of  probation  officers 
prevail  over  the  general  law: 

"In  counties  having  charters  which  provide  a 
method  of  appointment  and  tenure  of  office  for 
probation  officers,  assistant  probation  officers, 
deputy  probation  officers,  and  the 
superintendent,  matron,  and  other  employees  of 
the  juvenile  hall,  such  charter  provisions  shall 
control  as  to  such  matters,  and  in  counties  which 
have  established  or  hereafter  establish  merit  or 
civil  service  systems  governing  the  methods  of, 
appointment  and  the  tenure  of  office,  of 
probation  officers,  assistant  probation  officers, 
deputy  probation  officers,  and  of  the 
superintendents,  matrons  and  other  employees  of 
the  juvenile  hall  the  provisions  of  such  merit  or 
civil  service  systems  shall  control  as  to  such 
matters;  but  in  all  other  counties,  such  matters 
shall  be  controlled  exclusively  by  the  provisions 
of  this  code." 

The  offices  of  adult  probation  officer  is  created  pursuant 
to  Penal  Code  Section  1203.5; 

"The  offices  of  adult  probation  officer, 
assistant  adult  probation  officer  and  deputy 
adult  probation  officer  are  hereby  created..." 

Section  1203.6  of  the  same  code  provides  for  the 
appointment  and  compensation  of  probation  officers  unless  a 
contrary  method  is  provided  for  a  county  charter; 

"The  adult  probation  officer  shall  be  appointed 
and  may  be  removed  for  good  cause  by  the  judge  of 
the  superior  court  or,  in  a  county  with  two 
superior  court  judges,  by  the  judge  who  is  senior 
in  point  of  service.   In  the  case  of  a  superior 
court  of  more  than  two  judges,  a  majority  of  the 
judges  snail  make  the  appointment,  and  may  effect 
removal. 


The  salary  of  the  probation  officer  shall  be 
established  by  the  board  of  supervisors. 
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The  adult  probation  officer  shall  appoint  and  may 
remove  all  assistants,  deputies  and  other  persons 
employed  in  his  department,  and  their 
compensation  shall  be  established,  according  to 
the  merit  system  or  civil  service  system 
provisions  of  the  county.   If  no  merit  system  or 
civil  service  system  exists  in  the  county,  the 
board  of  supervisors  shall  provide  for 
appointment,  removal,  and  compensation  of  such 
personnel. 

This  section  is  applicable  in  a  charter  county 
whose  charter  establishes  the  office  of  adult 
probation  officer  and  provides  that  such  officer 
shall  be  appointed  in  accordance  with  general  law 
subject  to  the  merit  system  provisions  of  the 
charter." 

Charter  Sections  6.200  et  seq.  require  each  department  and 
office  of  the  city  and  county  to  file  a  budget  estimate  with  the 
controller  for  submission  to  the  Mayor  and  ultimately,  the  Board 
of  Supervisors.   This  office  has  previously  held,  in  opinion 
78-8,  that  the  requirement  of  mayoral  review  does  not  apply  to 
the  budget  of  the  County  Clerk's  office  to  the  extent  that  its 
budgeted  operations  are  performed  on  behalf  of  the  Superior  Court. 

The  reasoning  behind  that  opinion  is  two-fold: 

1.  The  County  Clerk  pursuant  to  Article  VI,  Section  4  of 
the  California  Constitution,  is  an  ex  officio  clerk  of  the 
Superior  Court  and  is  thus  an  officer  of  the  judicial  branch  of 
state  government;  and 

2.  Section  68073  of  the  Government  Code  obligates  the  Board 
of  Supervisors  to  provide  suitable  facilities  for  the  court  and 
any  reduction  in  the  court's  budget  by  the  mayor  prior  to  its 
submittal  to  the  Board  of  Supervisors  is  inconsistant  with  that 
requirement. 

The  legal  basis  for  probation  offices  is  very  different 
from  that  of  the  county  clerk.   State  law  obligates  each  county 
to  establish  such  offices.   The  legislature  calls  for  their 
appointment  by  the  Superior  Court  but  does  not  attempt  to 
supersede  contrary  charter  provisions.   Adult  and  juvenile 
probation  offices  have  been  determined  by  the  courts  of  this 
state  to  be  county,  not  judicial  offices.   In  Superior  Court  v. 
Civil  Service  Commission  (1968)  257  C.A.2d  632,  634  the  Court 
stated: 


Hon.  Robert  W.  Merrill 


OPINION  NO.  80-24 

4'  April  22,  1980 


"There  is  no  doubt  that  the  charter  could  provide 
for  the  selection  of  the  probation  officer  in  a 
manner  wholly  different  from  that  set  forth  in 
the  general  law  because  the  probation  officer  is 
a  county  officer  (Nicholl  v.  Koster,  157  Cal  416, 
423  [108  p.  302J;  Gibson  v.  Civil  Service 
Commission  27  CalApp.  396,  400  [150  p.  78])..." 
(See  also  Attorney  General's  Opinions  Volume  53, 
page  7) 

This  is  supported  by  a  reading  of  Article  6,  Section  4  of 
the  California  Constitution  which  states: 

"The  Legislature  shall  prescribe  the  number  of 
judges  and  provide  for  the  officers  and  employees 
of  each  Superior  Court." 

The  Legislature  did  not  establish  the  probation  offices  as 
subdivisions  of  the  judicial  branch,  but  rather  as  minor  officers 
of  county  government. 

In  my  opinion  the  fact  that  probation  officers  report  to 
the  Superior  Court  does  not  detract  from  their  status  as  county 
officers.   Unlike  the  dual  office  situation  surrounding  the 
County  Clerk,  the  probation  offices  are  not  subdivisions  of  both 
the  county  government  and  of  the  state  court  system. 

CONCLUSION 

The  Adult  and  Juvenile  Probation  Departments  are  solely 
county  offices  and  as  such  must  comply  with  the  budgetary 
procedures  of  the  Charter. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


JAMES  L^LAZARUS 
Deputy*-City  Attorney 
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SUBJECT: 


REQUESTED  BY: 


Use  of  Park  Facilities;  Sigmund  Stern 
Grove  for  Wedding  Parties. 

Katherine  Colzani,  Secretary 
Park  and  Recreation  Commission 


PREPARED  BY: 


JEROME  A.  DeFILIPPO 
Deputy  City  Attorney 


QUESTION  PRESENTED 

1.  May  the  Park  and  Recreation  rent  the  facilities  at 
Sigmund  Stern  Grove  to  persons  holding  parties  and  weddings? 

2.  May  alcoholic  beverages  be  served  on  the  premises 
of  Sigmund  Stern  Grove  to  responsible  adults  who  are  part  of  a 


designated  rental  group? 


Yes. 


2.   Yes. 


CONCLUSIONS 


ANALYSIS 

The  property  now  known  at  Sigmund  Stern  Grove  was  deeded 
to  the  City  and  accepted  by  the  Park  and  Recreation  Department 
in  the  minutes  of  its  regular  meeting  on  September  16,-  1931.  The 
deed  making  such  conveyance  contained  the  following  expressed 
conditions : 

"1.   The  land  shall  be  used  solely  and  exclusively 
for  recreational  purposes. 

2.  The  land  shall  be  under  the  jurisdiction  and 
control  of  the  Playground  Commission  of  San  Francisco. 

3.  In  case  the  land  shall  ever  cease  to  be  used  for 
recreational  activities,  then  and  in  that  case  the  land 
shall  revert  back  to  "The  Sigmund  Stern  Recreational 
Fund . " 
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The  deed  goes  on  to  state: 

"Without  placing  any  limitations  other  than  the 
-foregoing,  upon  the  use  of  the  land  to  be  given 
to  the  City,  the  following  requests  are  made: 

1.   That  the  recreational  activities  to  be  conducted  on 
the  land  shall  include  music,  dramatics  and  pageantry." 

It  seems  abundantly  clear  that  a  wedding  reception  would 
constitute  some  if  not  all  of  the  things  included  in  those  definitions, 
Therefore  I  conclude  that  there  is  no  prohibition  for  renting  the 
property  of  Sigmund  Stern  Grove  to  persons  for  the  purposes  of 
conducting  a  wedding  reception. 

With  regard  to  the  serving  of  an  alcoholic  beverage  on  the 
premises  there  is  no  restriction  in  the  1931  Deed  concerning  the 
dispensing  of  an  alcoholic  beverage.   Thus  if  the  City  and  County 
takes  the  necessary  steps  or  precautions  in  warning  the  lessor 
that  only  responsible  adults  may  indulge  in  the  consumption  of 
alcoholic  beverages  I  conclude  that  this  is  also  permissible. 

Respectfully  submitted, 

George  Agnost,  City  Attorney 


JAD/amb 
Approved : 


City 
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OPINION  NO.   80-26 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Computation  of  Bonus  Sick  Leave  Credits  Under 
Section  23.07(d)  of  the  Civil  Service  Rules 
for  Employees  Who  Use  Sick  Leave  Credits  to 
Supplement  Disability  Payments 

JOHN  J.  WALSH 

General  Manager,  Personnel 

Civil  Service  Commission 

MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


QUESTION  PRESENTED 

What  is  the  proper  method  of  calculating  bonus  sick 
leave  credits  under  Section  23.07(d)  of  the  Civil  Service 
Rules  for  employees  who  use  sick  leave  credits  to  supplement 
disability  payments. 

CONCLUSION 


Bonus  sick  leave  credit 
regularly  earned  sick  leave, 
two  times  the  regular  rate  or 
bi-weekly  pay  period  of  which 
sick  leave  credit  is  applied 
"used"  to  supplement  disabili 
one-half  sick  leave  credit  is 
"used"  sick  leave  credits  bee 
earned  in  the  same  manner  as 


s  are  earned  independent  of 
The  bonus  credit  is  computed  at 
one  sick  leave  credit  for  each 
the  bonus  amount  of  one-half 

toward  replenishing  sick  leave 

ty  payments.   The  remaining 
not  counted  toward  recovery  of 

ause  that  portion  is  regularly 

all  other  employees. 


ANALYSIS 

Section  23.07  of  the  Civil  Service  Rules  provides  the 
method  of  calculating  sick  leave  with  pay  credits.   Every 
employee  earns  thirteen  (13)  working  days  of  paid  sick  leave 
per  completed  year  of  paid  service  (Section  23.07(a),  Civil 
Service  Rules)  which  amounts  to  one-half  sick  leave  day  per 
bi-weekly  pay  period.   If  an  employee  is  absent  from  duty  due 
to  an  injury  arising  out  of  and  in  the  course  of  employment. 
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such  employee  may  use  earned  and  unused  sick  leave  credits  to 
supplement  the  disability  benefits  paid  under  the  Workers' 
Compensation  Law  so  that  the  employee's  benefits  will  equal 
his  normal  salary  (Section  23.10,  Civil  Service  Rules). 

When  an  employee  returns  to  work  after  using  sick  leave 
with  pay  to  supplement  disability  payments,  he  is  entitled  to 
earn  sick  leave  credits  at  an  accelerated  rate  until  the  sick 
leave  credits  used  to  supplement  disability  payments  are 
replenished.   Section  23.07(d)  provides  for  the  bonus  sick 
leave  credits  as  follows: 

"(d)   BONUS  SICK  LEAVE  CREDITS. 

"At  such  time  as  an  employee  uses  sick  leave 
with  pay  to  supplement  disability  payments  for 
Workmen's  Compensation,  sick  leave  with  pay 
credits  shall  thereafter  be  earned  at  a  rate  of 
two  (2)  times  the  regular  rate  until  the  amount 
of  sick  leave  credits  used  to  supplement 
disability  payments  for  Workmen's  Compensation  is 
made  up." 

You  have  raised  a  question  as  to  the  proper  method  of 
calculating  bonus  sick  leave  credits  under  the  above  quoted 
Section  23.07  (d) . 

The  purpose  of  the  bonus  sick  leave  credit  rule  is  to 
fully  restore  an  employee's  sick  leave  which  was  used  to 
supplement  disability  payments.   This  intent  is  clear  from  the 
language  of  the  rule  which  provides  that  the  accelerated  sick 
leave  earnings  shall  continue  "until  the  amount  of  sick  leave 
credits  used  to  supplement  ...  is  made  up."  (Emphasis 
added.)   The  bonus  sick  leave  earnings  must  continue  until  the 
"used"  sick  leave  has  been  replenished  and  is  to  be  computed 
independent  of  regular  earnings  of  sick  leave  credits.   In 
computing  the  sick  leave  earnings  under  the  bonus  rule,  an 
employee  earns  one  sick  leave  credit  each  bi-weekly  period 
(two  times  the  regular  rate  of  one-half  day  per  bi-weekly  pay 
period)  of  which  one-half,  or  the  bonus  amount,  is  counted 
toward  replenishing  sick  leave  "used"  to  supplement  disability 
payments.   The  remaining  one-half  sick  leave  credit  is  not 
counted  toward  recovery  of  "used"  sick  leave  credits  because 
that  portion  is  regularly  earned  in  the  same  manner  as  all 
other  employees.   Thus,  an  employee  who  has  -used  4  days  sick 
leave  to  supplement  disability  payments  would  earn  bonus  sick 
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leave  credits  for  8  bi-weekly  pay  periods.   At  the  end  of  that 
time,  the  employee  would  have  recovered  4  sick  leave  days 
which  were  used  for  disability  purposes  and  independent  of  the 
bonus  sick  leave  earnings,  he  would  have  earned  4  regular  sick 
leave  credits  in  the  same  manner  as  all  other  employees. 


Very  truly  yours 

GEORGE  AGNOST 
City  Attorney 


By  ^&,4/flV^^^^ 


MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 
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SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Rules  governing  the  sale  by  the  City  and  County  of 
San  Francisco  of  an  easement  to  the  owner  of  the 
servient  estate. 


Jeffrey  Lee, 

Director  of  Public  Work; 

Burk  E.  Delventhal 
Daniel  E.  Collins 
Deputy  City  Attorneys 
Elizabeth  Katz 
Legal  Assistant 
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QUESTION  PRESENTED 

In  view  of  the  fact  that  the  City  and  County  of  San 
Francisco  may  not  make  a  gift  of  its  property,  must  the  City 
require  a  lot  owner,  who  has  asked  the  City  to  relinquish  its 
surface  drainage  easement  over,  under,  along  and  upon  his  lot, 
pay  to  the  City  the  appraised  value  of  that  easement  as  a 
condition  of  its  relinquishment? 


Yes. 


CONCLUSION 


ANALYSIS 


to 


The  Director  of  Public  Works  has  received  a  request  from 
Mr.  Paul  Walti  (the  owner  of  Lot  17  in  Assessor's  block  2719-B) 
to  relinquish  a  5-foot  wide  surface  drainage  easement  granted  to 
the  City  and  County  of  San  Francisco  that  runs  through  his  lot. 
By  deed  dated  June  20,  1928,  the  City  was  granted,  for  and  in 
consideration  of  the  sum  of  $1.00,  "a  perpetual  easement  for  and 
as  a  surface  drainage  sewer  right  of  way,  over,  under,  along  and 
upon"  certain  parcels,  including  Lot  17,  by  the  previous  owner  of 
the  property.   The  easement  was  realigned  in  1955  at  the  request 
of  Mr.  Walti.   Mr.  Walti  recently  erected  a -building  directly  on 
top  of  the  easement  which  he  now  requests  the  City  to  relin- 
quish.  Mr.  Walti  contends  that  the  easement  is  no  longer  needed 
in  view  of  the  available  drainage,  topography,  and  improvement  of 
the  area. 
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An  easement  for  a  pipeline  to  conduct  water  is  real 
property  owned  by  the  holder  of  the  easement.   Southern  Pacific 
Co.  V.  Spring  Valley  Water  Co.  (1916)  173  Cal.  291,  296; 
Robinson  v.  City  of  Glendale  (1920)  182  Cal.  211,  213;  Garden 
Water  Corp.  v.  Fambrough  (1966)  245  Cal.App.2d  324,  327.   Mr. 
Walti  may  make  any  use  of  Lot  17  which  does  not  unduly  interfere 
with  the  City's  property  right  in  the  easement.   Raab  v.  Casper 
(1975)  51  Cal.App.3d  866,  876. 

The  City  in  this  case  has  not  used  the  easement  in  question 
since  1965.   However,  mere  nonuser  of'  the  easement  will  not 
constitute  abandonment.   The  case  law  on  this  issue  is  quite 
clear.   Haley  v.  L.A.  County  Flood  Control  District  (1959)  172 
Cal.App.2d  285  states,  at  290-291: 

"It  is  well  settled  in  this  state  that  an 
easement  created  by  grant  is  not  lost  by  mere 
nonuser.   [Citations  omitted.]   By  statute  the 
extent  of  the  servitude  is  determined  by  the  terms 
of  the  grant  (Civ.  Code,  §806) ,  and  only  servitudes 
acquired  by  enjoyment  shall  be  extinguished  by 
disuse  (I^.  §811,  subd.  4).   For  an  easement 
acquired  by  grant  to  be  thus  lost  it  must  be 
accomplished  with  an  express  or  implied  intention  of 
abandonment.   [Citations  omitted] .  As  stated  in 
Parker  v.  Swett,  40  Cal.App.  68,  74  [180  P.  351]: 
'It  is  true  that  the  plaintiff  and  his  predecessors 
have  neglected  for  twenty-five  years  to  exercise 
their  right  to  lay  a  pipe-line,  but  an  easement 
founded  upon  a  grant  cannot  be  lost  by  mere  nonuser, 
no  matter  how  long  that  nonuser  may  continue. 
[Citations  omitted.]   And  such  an  easement  may  only 
be  lost  by  abandonment  when  the  intention  to  abandon 
clearly  appears.'"   (Emphasis  added.) 


Accordingly,  where  an  easement  is  created  by  grant, 
extinguishment  by  abandonment  is  effected  by  the  concurrence  of 
nonuser  and  intention  to  abandon  (as  to  which  it  has  been  said 
the  evidence  must  be  clear  and  unequivocal) .   The  application  of 
these  elements  to  the  facts  in  the  instant  case  compels  the 
conclusion  that  the  City  has  not  abandoned  its  easement  over  Lot 
17.   First,  as  stated  in  Haley,  supra,  the  City's  nonuse  of  the 
drainage  easement  for  the  past  15  years  is  alone  not  sufficient 
to  establish  abandonment.   Second,  there  is  no  clear  and 
unequivocal  evidence  that  the  City  had  any  intention  to  abandon 
the  easement.   While  long  continued  nonuser  is  some  evidence  of 
an  intent  to  abandon,  "to  effect  an  abandonment  of  an  easement 
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for  public  use  of  property  acquired  by  grant  to  the  public 
authorities,  the  intention  to  abandon  must  be  clearly  manifest." 
Humboldt  County  v.  Van  Duzer  (1920)  48  Cal.App.  640,  644,  192  P. 
192.   The  City  in  this  case  has  not  made  any  clear  manifestation 
of  its  intent  to  abandon  the  easement.   An  easement  is  not 
extinguished  by  abandonment  where  the  owner  of  the  easement, 
expressly  reserved  as  a  right  of  way,  remains  silent  while  the 
owner  of  the  fee  builds  a  house  on  the  strip.   Eltinge  v.  Santos 
(1915)  171  Cal.  278. 

The  City's  nonuse  of  the  drainage  easement  and  even  its 
silence  when  Mr.  Walti  recently  erected  a  building  on  the 
easement  do  not  constitute  clear  and  unequivocal  intent  to 
abandon  the  easement.   Health  and  Safety  Code  Section  5400 
prescribes  the  body  which  must  make  the  decision  to  vacate  or 
abandon  this  sort  of  easement  and  the  circumstances  under  which 
the  decision  may  be  made.   That  section  provides: 

"The  Board  of  Supervisors  of  a  county  may  vacate 
or  abandon  easements  for  sewage  or  drainage  purposes 
whenever  it  determines  that  they  are  no  longer 
required  for  public  use." 

Since  Health  and  Safety  Code  Section  14  defines  a  county  to 
include  a  city  and  county.  Health  and  Safety  Code  Section  5400 
applies  to  the  City  and  County  of  San  Francisco. 

And,  since  an  easement  for  a  pipeline  to  conduct  water  is 
real  property  owned  by  the  holder  of  the  easement  (Southern 
Pacific  Co. ,  supra) ,  the  City  must  sell  the  easement.   Section 
7.4U1  of  the  City  Charter  provides  in  pertinent  part: 

"Any  real  property  owned  by  the  city  and  county, 
excepting  lands  for  parks  and  squares,  may  be  sold 
on  the  recommendation  of  the  officer,  board  or 
commission  in  charge  of  the  department  responsible 
for  the  administration  of  such  property.   When  the 
board  of  supervisors,  by  ordinance,  may  authorize 
such  sale  and  determine  that  the  public  interest  or 
necessity  demands,  or  will  not  be  inconvenienced  by 
such  sale,  the  director  of  property  shall  make  a 
preliminary  appraisal  of  the  value  of  such 
property.   The  director  of  property  shall  advertise 
by  publication  the  time  and  place  of  such  proposed 
sale.   He  shall  forthwith  report  to  the  department 
head  concerned  and  to  the  supervisors  the  amount  of 
any  and  all  tenders  received  by  him.   The 
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supervisors  may  authorize  the  acceptance  of  the 
highest  and  best  tender,  or  they  may,  by  ordinance, 
direct  that  such  property  be  sold  at  public  auction, 
date  of  which  shall  be  fixed  in  the  ordinance.   No 
sale  other  than  a  sale  at  public  auction  shall  be 
authorized  by  the  supervisors  unless  the  sum  offered 
shall  be  at  least  ninety  percent  of  the  preliminary 
appraisal  of  such  property  hereinbefore  referred  to." 

Mr.  Walti's  proposal  that  the  City  relinquish  its  easement 
does  not  include  compensation  for  the  Value  of  said  easement. 
Charter  Section  7.401  which  governs  the  sale  of  the  City's  real 
property,  of  the  type  in  question  here,  precludes  such  a 
transaction  and  sets  forth  the  City's  obligation  to  seek 
compensation  for  its  relinquishment  of  the  easement.   The 
official  or  entity  in  charge  of  the  department  responsible  for 
the  administration  of  such  property  must  recommend  the  sale,  and 
the  board  of  supervisors  must  determine  that  the  public  interest 
or  necessity  demands  such  sale,  or  at  the  least,  that  the  public 
interest  or  necessity  will  not  be  inconvenienced  by  such  sale. 
The  board  of  supervisors  may  not  authorize  the  sale  of  public 
property  until  the  director  of  property  has  made  a  preliminary 
appraisal  of  the  property's  value.   Two  modes  of  sale  are 
expressly  contemplated.  One,  by  bid,  requires  acceptance  of  the 
highest  and  best  tender,  which  must  be  at  least  ninety  percent  of 
the  full  appraised  value.   The  second  method  of  sale,  by  public 
auction,  does  not  include  such  requirement. 

Two  cases  involving  Charter  Section  7.401  assist  our 
understanding  of  its  application.   In  Harman  v.  City  and  County 
of  San  Francis^jo  (1972)  7  Cal.3d  150,  the  Supreme  Court  of 
California  interpreted  the  identical  language  of  Charter  Section 
92,  predecessor  to  Charter  Section  7.401,  supra,  thus  (at 
164-165) : 

This  section  .  .  .  serves  a  fundamental  purpose: 
it  enjoins  the  city  from  the  waste  of  assets 
which  have  been  obtained  or  maintained  at  public 
expense.   By  their  ratification  of  this  section 
the  citizens  of  San  Francisco  obviously  sought  to 
prevent  the  enrichment  of  individual  private 
purchasers  who  in  a  noncompetitive  sale  would 
obtain  city  assets  at  less  than  fair  value. 

In  order  to  fulfill  the  charter  purpose  of 
avoiding  sales  that  result  in  public  waste,  the 
"preliminary  appraisal"  of  property  offered  for  a 
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noncompetitive  sale  roust  represent  a  rational 
assessment  of  the  property's  market  value. 
Otherwise,  the  director,  by  appraising  the 
property  at  lower  than  market  value,  could 
sanction  a  sale  of  city  assets  at  a  price  that 
subsidized  the  purchaser  at  public  expense. 

The  Harman  case,  a  taxpayer's  suit,  questioned  the  City's 
practice  of  selling  its  vacated  streets,  burdened  with  private 
easements  of  ingress  and  egress,  for  50  percent  of  their 
unencumbered  fee  value.   The  Court  held  that,  because  the  value 
of  such  easements  in  all  of  the  City's  streets  are  not  uniform, 
the  City's  arbitrary  reduction  of  50  percent  of  the  value  of 
the  vacated  street  in  fixing  the  sales  price  violates  its 
Charter-mandated  duty  to  obtain  at  least  90  percent  of  the 
rationally  determined  market  value  of  such  public  property 
offered  for  sale. 

Essential  to  the  Court's  holding  was  a  discussion  of  the 
meaning  of  the  term  "rationally  determined  market  value".  The 
Court  stated,  at  167: 

Modern  appaisal  practice  dictates  that  the 
value  of  an  easement  be  determined  by  comparing 
the  market  value  of  the  dominant  estate  before 
and  after  the  easement  is  terminated.   "The 
general  rule  is  that  the  [value]  of  access  rights 
is  the  difference  in  the  market  value  of  the 
[abutting]  property  before  the  taking  of  the 
access  rights  and  its  market  value  after  the 
taking,  considering  its  highest  and  best 
use.  ...   In  some  cases,  'highest  and  best  use' 
has  been  qualified  to  mean  the  'most  likely  use' 
over  a  period  of  years."   (Crawford,  Appraisal  of 
Rights  of  Way  and  Easements  in  Encyclopedia  of 
Real  Estate  Appraising  (Friedman  ed.  1968)  pp. 
724,  727;  see  Symons  v.  San  Francisco  (1897)  115 
Cal.  555  [42  P.  913,  47  P.  453];  People  v.  Al.  G. 
Smith  Co.  (1948)  86  Cal.App.2d  308,  311  [194  P. 2d 
750];  see  also  Hadley,  Legal  Problems  in  Highway 
Acquisition  in  Condemnation  Appraisal  Practice 
(Amer.  Inst,  of  Real  Estate  Appraisers  1961)  pp. 
179,  191.)   Hence  an  easement  of  ingress  and 
egress  cannot  be  appraised  by  treating  its 
underlying  fee  as  if  it  stood  in  a  vajcuum;  the 
appraiser  must  look  to  the  status  of  the 
surrounding  parcels  (see  Delta  Rent-A-Car 
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Systems,  Inc.  v.  City  of  Beverly  Hills  (1969)  1 
Cal.App.2d  219,  225-227  [342  P. 2d  485]),  and 
determine  the  easement's  value  in  the  context  of 
the  abutting  parcels'  highest  and  best  use. 

The  Court  pointed  out,  for  example,  that  easement  values 
in  a  residential  area  will  differ  from  easement  values  in  a 
commercial  zone  (at  167-168) .   The  application  of  the  Harman 
decision  to  the  question  at  hand  follows  our  discussion  of 
another  case  involving  Charter  Section  7.401. 

In  a  case  in  which  the  City  and  County  of  San  Francisco 
sold  a  public  street  to  the  only  potential  purchaser,  who  was 
willing  to  pay  the  full  appraised  value  of  the  property,  the 
California  Court  of  Appeal  held  that  the  competitive  bidding 
requirement  of  Charter  Section  7.401  did  not  apply.   Meakin  v. 
Steveland,  Inc.  (1977)  68  Cal.App.3d  490.   The  Court  stated 
the  general  rule  at  498: 

"But  there  may  be  exceptional  circumstances 
under  which  compliance  with  competitive  bidding 
requirements  may  be  excused.   It  is  now  well 
established  that  where  requests  for  competitive 
proposals  would  be  futile,  unavailing  or  would 
not  produce  an  advantage,  statutes  requiring 
competitive  bidding  do  not  apply.   (Emphasis  in 
original;  citations  omitted.)" 

Accordingly,  the  proper  procedure  for  the  sale  of  the  City 
easement  running  through  Lot  17  (in  Assessor's  block  2719-B) , 
begins  with  a  recommendation  for  such  a  sale  by  the  Director  of 
Public  Works  and  a  determination  by  the  Board  of  Supervisors  that 
the  public  interest  or  necessity  demands,  or  is  not 
inconvenienced  by,  such  a  sale. 

The  Director  of  Public  Works  has  already  made  the 
recommendation  that  the  City  sell  the  easement  in  question.   The 
Director  of  Property  has  not,  however,  appraised  the  value  of  the 
easement.   The  appraisal  must  represent  a  rational  assessment  of 
the  market  value,  meeting  the  test  set  forth  in  the  Harman 
decision. 

If  the  Board  of  Supervisors  does  not  direct  the  sale  of  the 
easement  in  question  at  public  auction,  ordinarily  it  would  be 
sold  by  competitive  bidding.   Following  the  rule  of  law  set  forth 
in  the  Meakin  decision,  however,  competitive  bidding  will  not  be 
required  if  the  lot  owner,  Mr.  Walti,  is  the  only  potential 
purchaser  and  is  willing  to  pay  the  full  appraisal  value. 
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Article  XIII,  Section  25  of  the  California  Constitution 
prohibits  the  legislature  from  making  a  gift  of  any  public  money 
or  thing  of  value.   This  constitutional  prohibition  does  not 
apply  to  a  City  operating  under  a  freeholder's  charter  rather 
than  under  powers  derived  from  the  legislature.  Mullins  v. 
Henderson  (1946)  75  Cal.App.2d  117,  132-133.   As  to  municipal 
affairs,  such  a  city  is  subject  only  to  the  restrictions  and 
limitations  in  its  charter.   Nonetheless,  Charter  Section  7.401, 
wnich  serves  the  fundamental  aims  of  preventing  waste  of  assets 
obtained  or  maintained  at  public  expense  and  of  preventing  the 
enrichment  of  private  purchasers  in  noncompetitive  transactions 
by  requiring  full  or  nearly  full  market  value,  parallels  in 
intent  the  provision  of  Article  XIII,  Section  25  of  the 
California  Constitution. 

The  intent  of  Article  XIII,  Section  25  of  the  California 
Constitution  is  not  violated  by  the  sale  of  public  land  (1)  for 
an  adequate  consideration  or  (2)  for  a  public  purpose.   Winkelman 
V.  City  of  Tiburon  (1973)  32  Cal.App.3d  834  at  844.   Clearly,  the 
transaction  between  Mr.  Walti  and  the  City  will  not  result  in  the 
sale  of  public  land  for  a  public  purpose.   Hence,  in  order  to 
avoid  a  prohibited  gift,  the  City  must  sell  the  easement  for  an 
adequate  consideration. 

SUMMARY 

Based  on  the  authorities  set  forth  above,  it  is 
respectfully  submitted  that  the  Department  of  Public  Works  must 
require  Mr.  Walti,  the  owner  of  Lot  17,  to  pay  the  City,  in 
addition  to  the  administrative  and  processing  cost,  the  appraised 
value  of  the  easement  as  a  condition  of  its  relinquishment. 

Very  truly  ycm«s, 

^DANIEL  E./cOLlilNS 
Deputy  City  Aiitorney 


fNTHAL 
Deputy  City  Attorney 


GEORGE  J' AGNOST 
City  Attorney 
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GEORGE  AGNOST 

OTY  AnORNEY 
CITY  HALL 


SUBJECT; 


REQUESTED  BY; 


PREPARED  BY; 
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Affirmative  Action  in  Awarding  Concessions  at 
the  San  Francisco  International  Airport 

MORRIS  BERNSTEIN 

President,  Airports  Commission 


DONALD  J.  GARIBALDI 
BURK  E.  DELVENTHAL 
ALICE  SUET  YEE  BARKLEY 
Deputy  City  Attorneys 


QUESTIONS  PRESENTED 
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1.  May  the  Airports  Commission  set  aside  certain 
concessions  which  will  be  awarded  through  competitive  bidding 
exclusively  to  minority  or  women  bidders? 

2.  May  the  Airports  Commission  set  aside  certain 
concessions  which  will  be  awarded  through  competitive  bidding 
exclusively  to  local  enterprises  or  to  businesses  with 
managing  partners  who  are  actually  engaged  in  the  operation  of 
business? 

3.  What  is  the  meaning  of  that  portion  of  the  San 
Francisco  Charter,  Section  7.405  which  empowers  the  Airports 
Commission  to  award  concessions  without  competitive  bidding, 
"where  no  exclusive  right  is  given  the  concessionaire  to 
occupy  space  on  or  in  the  airport  lands  or  buildings"? 


CONCLUSIONS 


1.  No. 

2.  Yes. 

3.  See  discussion. 
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ANALYSIS 

You  have  requested  an  opinion  from  this  office  as  to  the 
legality  of  the  proposed  "set-aside"  of  certain  specific 
Airport  concessions  or  certain  specific  terminal  concession 
spaces  for  lease  by  minority  or  female  owned  enterprises.   In 
other  words,  for  certain  Airport  concessions,  no  bids  will  be 
accepted  by  the  Airports  Commission  from  non-minority  or  male 
owned  enterprises. 

You  further  indicated  your  concern  that  small,  local 
business  enterprises,  regardless  of  race,  sex,  color  or 
national  origin  of  the  proprietors,  have  been  excluded  from 
operating  any  of  the  Airport  concessions  because  of  their 
inability  to  compete  with  large  corporate  enterprises.   In 
view  of  this  fact,  you  have  sought  advice  regarding  the 
legality  of  setting  aside  certain  concessions  for  small 
businesses. 

You  have  also  sought  advice  regarding  the  meaning  of 
that  portion  of  San  Francisco  Charter  Section  7.405  which 
authorizes  you  to  award  concessions  without  competitive 
bidding,  "where  no  exclusive  right  is  given  the  concessionaire 
to  occupy  space  on  or  in  airport  lands  or  buildings." 

A. 

Summary  of  Constitutional  Rule  Applicable  to  Set-asides 

for  Minorities  or  Female  Contractors 

The  Fourteenth  Amendment  to  the  United  States 
Constitution  prohibits  states  from  denying  persons  equal 
protection  of  the  laws.  ,>This  provision  prohibits  state  action 
which  intentionally  discriminates  among  citizens,  denying  to 
some  on  account  of  their  race,  or  other  immutable  trait, 
rights  or  benefits  available  to  others.   Brown  v.  Board  of 
Education  (1954)  347  U.S.  483.   See  also  California 
Constitution,  Article  I,  Sections  7  and  8.   Similar  principles 
prohibit  classifications  based  on  sex.   Reed  v.  Reed   (1971) 
404  U.S.  71,  Sail'er  Inn,  Inc.  v.  Kirby  (1971)  5  Cal.3d  1. 

Not  all  classification  schemes  involve  a  discriminatory 
purpose.   Some  "affirmative  action"  schemes  confer  special 
benefits  on  the  basis  of  race,  sex  or  other  traits  in  order  to 
secure  better  educational,  employment  or  economic 
opportunities  for  members  of  a  class  who  have  suffered 
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historical  disadvantages  fostered  by  societal  discrimination. 
Such  "affirmative  action"  may  take  the  form  of  a  "quota". 

The  minority  or  female  set-aside  you  propose  is  a  form 
of  "quota".   Where  the  governmental  entity  has  engaged  in 
intentional  discrimination,  a  "quota"  is  a  constitutionally 
permissible  remedial  device.   Swann  v.  Board  of  Education 
(1971)  402  U.S.  1.   Price  v.  Civil  Service  Commission  (1980) 
26  Cal.3d  257,  modified  26  Cal.3d  671a.   The  United  States 
Supreme  Court  has  upheld  the  imposition  of  a  "quota"  when  it 
was  necessary  to  achieve  desegregation,  but  not  to  achieve 
racial  balance.   Milliken  v.  Bradley  (1974)  418  U.S.  717. 

The  constitutionality  of  the  imposition  of  a 
"quota-system"  in  the  absence  of  any  finding  of  intentional 
discrimination  is  a  question  which  has  not  been  definitely 
resolved.   Fullilove  v.  Kreps  (2  Cir.  1978)  584  F.2d  600, 
cert,  granted.  May  21,  1979,  441  U.S.  960  (Dock.  No.  78-1007), 
may  settle  this  question  under  the  United  States 
Constitution.   The  question  before  the  court  in  Fullilove 
involves  the  constitutionality  of  Section  103(f)(2)  of  the 
Public  Works  Employment  Act  of  1977  (PWEA) ,  42  U.S.C. 
S6705  (f)(2),  which  requires  that  ten  percent  of  the  amount  of 
each  grant  applied  for  under  PWEA  be  expended  for  minority 
business  enterprises.   Similar  cases  involving  this 
requirement  arose  in  Pennsylvania  and  California.   It  is  to  be 
noted  that  the  proposed  set  aside  of  Airport  concessions  bears 
a  striking  resemblance  to  this  10%  minority  set-aside. 

The  California  case  was  Associated  General  Contractors 
of  California  v.  Secretary  of  Commerce  of  The  United  States 
Department  of  Commerce  ,(C.D.  Cal.  1977)  441  F.Sup.  955, 
judgment  vacated  and  case  remanded  to  consider  question  of 
mootness,  July  3,  1978,  438  U.S.  909.   The  United  States 
District  Court  in  California  held  that  the  challenged 
provision  of  the  PWEA  is  based  on  race  alone  and  as  such  is  an 
invidious  race  "quota".   The  Court  stated,  at  966: 

Quotas  are  absolutely  invidious  and 
unconstitutional.   Whether  used  to  exclude 
minorities  as  in  the  old  collegiate  10%  quota 
system,  or  used  to  include  minorities  under  this 
new  public  works  subcontractors  10%  quo-ta  system, 
as  here,  every  quota  based  on  race  or  national 
origin  alone  is  constitutionally  invalid  and 
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impermissible.   In  this  situation  the  "10% 
quota-ed"  persons  are  the  stigmatized,  and  the 
remaining  "non  quota-ed"  persons  are  the 
illegitimatized,  whether  hurt  or  helped.   All 
discrimination  solely  on  the  basis  of  race  or 
national  origin,  direct  or  reverse,  converse  or 
inverse,  is  invidious  and  unconstitutional. 

Affirmative  action  and  goals  are  permissible; 
race  quotas  are  not.   It  is  simple  as  that,  but 
even  worse  and  inevitably,  race  quotas  do  not 
achieve  or  even  approach  the  goals  desired  - 
personal,  familial,  economic,  educational, 
recreational  and  all  kinds  of  human  equality, 
regardless  of  race  or  national  origin.   (Emphasis 
added.) 

In  Fullilove  v.  Kreps,  supra,  the  Second  Circuit  (New 
York)  reached  a  contrary  conclusion.   However,  unless  and 
until  the  United  State  Supreme  Court  affirms  the  Fullilove 
decision,  the  reasoning  in  The  Regents  of  the  University  of 
California  v.  Bakke  (1978)  438  U.S.  265,  98  S.Ct.  2733 
(hereinafter  referred  to  as  Bakke  II)  and  in  Associated 
General  Contractors,  supra,  compels  the  conclusion  that  the 
proposed  set-aside  of  Airport  concessions  is  impermissible 
under  the  Fourteenth  Amendment. 

In  Sail'er  Inn,  Inc.  v.  Kirby,  supra,  the  California 
Supreme  Court  held  invalid  a  statute  prohibiting  females  from 
tending  bar.   The  Court  relied  on  Article  XX,  Section  18  of 
the  California  Constitution-^-,  which  provided: 

A  person  may  not  b6  disqualified  because  of  sex, 
from  entering  or  pursuing  a  lawful  business, 
vocation,  or  profession. 


■'■     In  1974,  this  section  was  repealed  and  a  new  section  was 
placed  in  the  California  Constitution.   Art.  1,  Section  8 
provides: 

A  person  may  not  be  disqualified  from  entering  or 
pursuing  a  business,  profession,  vocation,  or 
employment  because  of  sex,  race,  creed,  color,  or 
national  or  ethnic  origin.   (Emphasis  added.) 
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The  leading  case  relative  to  the  constitutionality  of 
the  proposed  "set-aside"  to  let  certain  concessions 
exclusively  to  women  or  minority  enterprises  under  the  United 
States  Constitution  remains  Bakke  II,  supra.   Without  passing 
on  the  state  constitutional  or  the  federal  statutory  grounds, 
the  California  Supreme  Court  held  that  the  Fourteenth 
Amendment  of  the  United  States  Constitution  prohibits  the 
rejection  of  any  applicant,  "because  of  his  race,  in  favor  of 
another  who  is  less  qualified,  as  measured  by  standards 
applied  without  regard  to  race."   Bakke  v.  The  Regents  of  the 
University  of  California  (1976)  18  Cal.3d  34,  55  (hereinafter 
referred  to  as  Bakke  I) .   The  United  States  Supreme  Court 
sustained  the  California  Court's  holding  in  Bakke  I  that  the 
setting  aside  of  a  specific  number  of  places  in  the  first  year 
class  of  a  medical  school  for  minority  applicants  amounted  to 
a  denial  of  equal  protection  of  the  law.   However,  Justice 
Powell,  writing  the  plurality  opinion,  held  that  the 
California  Supreme  Court  went  too  far  in  holding  that  any  use 
of  racial  criteria  in  an  admissions  program  was 
unconstitutional.   Bakke  II,  supra,  at  2764. 

The  judgment  of  the  United  States  Supreme  Court  in  Bakke 
II ,  supra,  stands  for  the  proposition  that 

Government  may  take  race  into  account  when  it 
acts  not  to  demean  or  insult  any  racial  group, 
but  to  remedy  disadvantages  cast  on  minorities  by 
past  racial  prejudice,  at  least  when  appropriate 
findings  have  been  made  by  judicial,  legislative, 
or  administrative  bodies  with  competence  to  act 
in  this  area.   (Id.  at  2766.) 

In  accord.  Price  v.  Civil  Service  Commission,  supra. 

There  is  no  indication  in  your  letter  or  from  any  source 
that  the  Airport  in  awarding  concession  contracts  has  ever 
engaged  in  any  form  of  intentional  discrimination.   In  view  of 
this  fact,  it  is  concluded  that  the  setting  aside  of  certain 
concessions  for  women  or  minority  bidders  to  the  exclusion  of 
non-minority  and  male  bidders  is  not  permissible  either  under 
the  Fourteenth  Amendment  of  the  United  States  Constitution  or 
under  the  California  State  Constitution. 

Another  more  difficult  question  relates  to  the  validity 
of  some  less  exact  system  in  which  preference  through  bonus 
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points  is  given  to  minorities  or  in  some  other  way  minority  or 
sexual  status  is  taken  into  account  in  the  distribution  of 
some  governmental  benefit. 

Recently  in  the  case  of  DeRonde  v.  The  Regents  of  the 
University  of  California  (1980)  101  Cal.App.3d.  191,  the  Court 
of  Appeal  reviewed  the  University  of  California  at  Davis  Law 
School  admissions  program,  which  gave  bonus  points  to 
minorities  in  ranking  applicants  for  admission.   The  court 
held  that  the  Davis  Law  School  admissions  program  violated  the 
equal  protection  and  privileges  and  immunities  clause  of  the 
California  Constitution  Article  1,  Section  7.   The  California 
Supreme  Court  on  April  20,  1980,  granted  a  hearing  to  review 
this  decision. 

However,  even  without  the  DeRonde  case,  any  consideration 
of  race  or  ethnic  origin  in  order  to  accord  minorities 
preference  is  forbidden  under  California  law.   Furthermore  the 
ruling  forthcoming  in  Fullilove  v.  Kreps,  supra,  may  well 
resolve  whether  such  a  procedure  violates  the  United  States 
Constititution. 

Moreover,  Justice  Powell,  who  authored  the  plurality 
opinion  representing  the  judgment  of  the  Court  in  Bakke  II, 
stated  at  2764: 

The  fatal  flaw  in  petitioner's  preferential 
program  is  its  disregard  of  individual  rights  as 
guaranteed  by  the  Fourteenth  Amendment. 
[Citation  omitted.]   Such  rights  are  not 
absolute.   But  when  a  State's  distribution  of 
benefits  or  imposition  of  burdens  hinges  on  the 
color  of  a  person's  skin  or  ancestry,  that 
individual  is  entitled  to  a  demonstration  that 
the  challenged  classification  is  necessary  to 
promote  a  substantial  state  interest.  .  .  .  For 
this  reason,  that  portion  of  the  California 
court's  judgment  holding  petitioner's  special 
admissions  program  invalid  under  the  Fourteenth 
Amendment  must  be  affirmed. 

In  enjoining  petitioner  from  ever  considering 
the  race  of  any  applicant,  however,  the' courts 
below  failed  to  recognize  that  the  State  has  a 
substantial  interest  that  legitimately  may  be 
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served  by  a  properly  devised  admissions  program 
involving  the  competitive  consideration  of  race 
and  ethnic  origin.   For  this  reason,  so  much  of 
the  California  court's  judgment  as  enjoins 
petitioner  from  any  consideration  of  the  race  of 
any  applicant  must  be  reversed. 

This  language  suggests  that  the  Airports  Commission  may 
consider  race  and  sex  in  a  properly  devised  invitation  for  bid 
package.   However,  in  view  of  Article  1,  Section  8  of  the 
California  Constitution,  such  consideration  may  amount  to  a 
constitutionally  prohibited  disqualification  of  some  person 
"from  entering  or  pursuing  a  business  .  .  .  because  of  sex, 
race,  .  .  .  [or]  color.  ..." 

Accordingly,  race,  sex  or  ethnic  origin  may  not  be 
considered  in  the  leasing  of  Airport  concessions  under  the 
California  Constitution.   Any  proposal  which  would  set  aside 
certain  Airport  concessions  for  women  or  minority  bidders  or 
which  would  accord  preferential  points  on  the  basis  of  sex  or 
race  of  bidders,  would  impose  an  unconstitutional  barrier  to 
pursuing  a  business  and  may  amount  to  a  denial  of  equal 
protection  of  the  law  under  the  California  and  United  States 
Constitutions. 

B. 

Validity  of  Setting  Aside  Certain  Concessions  Through 

Competitive  Bidding  to  Sole  Proprietorship  or  other 

Similar,  Small  Enterprises. 

Turning  to  your  next  inquiry,  we  foresee  no  similar 
constitutional  prohibitions  to  setting  aside  certain 
concessions  for  small  business  enterprises,  provided  that  the 
criteria  used  by  the  Airports  Commission  be  racially  and 
sexually  netural.   The  Airports  Commission  may  wish  to 
consider  the  adoption  of  the  following  criteria  designed  to 
encourage  and  promote  participation  of  those  historically 
disadvantaged  segments  of  our  community  in  business 
enterprises: 

1.  An  applicant  concern  must  be  a  proprietorship. 

2.  An  applicant  concern  may  be  a  partnership 
provided  that  all  parties  involved  are  working 
partners. 
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The  above  or  similar  criteria  are  racially  neutral  and 
non-gender  oriented  and  are  therefore  free  from  invidious 
discrimination.   The  Airports  Commission  may  also  impose 
additional  conditions  which  would  exclude  applicant  concerns 
that  own  assets  in  excess  of  a  specified  sum. 

The  next  question,  then,  is  whether  the  setting  aside  of 
any  concessions  for  the  above  enumerated  or  similar  classes  of 
enterprises  violates  the  equal  protection  clauses  of  the 
Fourteenth  Amendment  of  the  United  State  Constitution  and  the 
State  Constitution.   Bakke  I,  supra,  and  Bakke  II,  supra  stand 
for  the  proposition  that  the  use  of  racially  and  sexually 
neutral  criteria  is  permissible  under  the  Fourteenth  Amendment. 

In  Dandridge  v.  Williams  (1970)  397  U.S.  471,  485, 
486-487,  the  court  held  that: 

In  the  area  of  economics  and  social  welfare,  a 
State  does  not  violate  the  Equal  Protection 
Clause  merely  because  the  classifications  made  by 
its  laws  are  imperfect.  .  .  . 

[T]he  Equal  Protection  Clause  does  not  require 
that  a  State  must  choose  between  attacking  every 
aspect  of  a  problem  or  not  attacking  the  problem 
at  all.   [Citation  omitted.]   It  is  enough  that 
the  State's  action  be  rationally  based  and  free 
from  invidious  discrimination. 

In  this  case,  the  proposed  criteria  address  an  area  of 
economic  and  social  welfare  in  that  the  Airports  Commission  is 
attempting  to  promote  business  opportunities  for  small 
business  enterprises  in  the  Bay  Area.   Therefore,  the  proposed 
criteria,  if  challenged,  will  pass  constitutional  muster  under 
the  rational  basis  test. 

However,  the  next  inquiry  must  be  whether  the  proposed 
criteria  are  permissible  under  the  "competitive  bidding" 
requirement  of  the  Charter.   Section  7.405  of  the  San 
Francisco  Charter,  governing  leases  and  concessions  on  Airport 
property,  provides  in  pertinent  part  as  follows: 

.  .  .  The  commission  shall  also  have  sole  power, 
subject  to  competitive  bidding  and  award  to  the 
highest  responsible  bidder,  to  lease  out  any 
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concession  wherein  the  concessionaire  is  to  be 
given  an  exclusive  right  to  occupy  space  on  or  in 
airport  lands  or  buildings. 

By  excluding  large  conglomerates  and  corporations,  the 
proposed  criteria  may  affect  the  Airports  Commission's  ability 
to  secure  the  most  money  for  spaces  leased  to  concessionaires. 

The  purpose  of  competitive  bidding  statutes  is  to  obtain 
the  advantages  of  free  and  fair  competition  for  the  benefit  of 
the  general  public,  to  secure  the  best  work  or  supplies  at  the 
lowest  price  practical,  and  in  the  leasing  of  spaces  at  the 
Airport,  to  secure  the  most  money  for  a  particular  type  of 
concession  by  giving  exclusive  rights.   Other  purposes  of  the 
competitive  bidding  statutes  are  to  invite  competition  and  to 
guard  against  favoritism,  improvidence,  extravagance,  fraud 
and  corruption.   Such  statutes  are  enacted  for  the  benefit  and 
protection  of  the  public,  and  not  for  the  benefit  or 
enrichment  of  bidders.   See  Charles  L.  Harney,  Inc.  v.  Durkee 
(1951)  107  Cal.App.2d  570.   In  accord,  Judson  Pacific-Murphy 
Corp.  V.  Durkee  (1956)  144  Cal.App.2d  377. 

Mindful  of  the  public  policy  underlying  the  competitive 
bidding  requirement,  the  courts  have  struck  down  bidding 
requirements  which  unduly  restrict  the  competitive  bidding 
process,  such  as  those  mandating  the  employment  of  union 
personnel  or  specifying  that  the  goods  be  union  made  or  union 
labeled.   See  City  Atty.  Ops.  No.  72-70  and  80-14  and  cases 
cited  therein.   In  those  cases  involving  the  imposition  of  a 
requirement  favoring  the  unions,  the  courts  further  reasoned 
that  such  requirements  in  a  public  contract  constituted  an 
impermissible  infringement  of  the  right  of  freedom  of 
association  guaranteed  by  the  first  amendment  to  non-union 
employees. 

However,  any  requirements  that  standards  of  working 
conditions  with  relation  to  hours  of  labor  and  wages  be 
observed  in  the  performance  of  public  contracts  have  been 
upheld  by  the  court  even  though  the  City  may  secure  a  lower 
bid  price  in  the  absence  of  such  requirements.   Smith-Brooks 
Printing  Co.  v.  Young  (1938)  103  Colo.  199,  85  P. 2d  39; 
Campell  v.  City  of  New  York  (1927)  244  N.Y.  317,  155  N.E. 
628.   As  discussed  above,  a  policy  setting  aside  certain 
concessions  for  competitive  bidding  by  qualified  sole 
proprietorship  or  other  similar,  small  enterprises  is  not 
discriminatory  nor  an  impermissible  class  legislation. 
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In  this  case,  the  Airports  Commission  is  faced  with 
competing  societal  interests  and  public  benefits.   On  one 
hand,  the  Airport  would  benefit  from  a  lease  which  pays  the 
most  money  for  each  square  foot  of  space  rented,  a  benefit 
that  is  immediate.   On  the  other  hand,  the  proposed  criteria, 
while  having  no  short  term  financial  benefits  to  the  Airport, 
will  serve  an  important  public  interest,  to  wit:  the  promotion 
of  business  opportunities  for  individuals  and  families 
residing  in  the  Bay  Area,  especially  those  residing  in  San 
Francisco  and  the  South  Bay. 

Since  statutes  requiring  competitive  bidding  are  not 
enacted  for  the  bidders,  but  for  the  benefit  of  the  public,  it 
is  concluded  that  the  Airports  Commission  may  set  terms  and 
conditions  in  an  invitation  for  bids  which  would  exclude 
certain  bidders,  provided  that  such  exclusion  serve  an 
important  public  interest  and  that  the  contract  be  ultimately 
awarded  to  the  highest  responsible  bidder  from  all  those 
bidders  who  qualify  to  submit  a  bid. 

If  the  Airports  Commission  determines  to  adopt  the 
suggested  criteria  limiting  bidders  to  proprietorship  and 
working  partners,  the  Airports  Commission  should  make  findings 
that  small  local  businesses  have  been  historically  unable  to 
compete  with  large  corporations,  many  of  them  based  out-of 
state,  and  that  the  profits  generated  from  Airport  concessions 
leave  the  State  of  California,  and  that  the  new  criteria  will 
better  serve  the  Bay  Area  because  the  profits  will  stay  in  the 
area. 

C. 

Meaning  of  Charter  Section  7.405, 

Which  Author^izes  Awarding  of  Concession 

on  a  Non-exclusive  Basis  without  Competitive  Bidding 

Finally,  you  asked  whether  the  Airports  Commission  may 
award  concessions  at  the  airport  on  a  non-exclusive  basis 
without  competitive  bidding,  pursuant  to  the  last  sentence  of 
the  first  paragraph  of  Charter  Section  7.405,  which  provides: 

.  .  .  There  shall  be  no  requirement  for 
competitive  bidding  in  the  award  by  the 
commission  of  any  concession  in  an  instance  where 
no  exclusive  right  is  given  the  concessionaire  to 
occupy  space  on  or  in  airport  lands  or  buildings. 
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This  language  in  Charter  Section  7.405  contemplates  the 
mere  occupancy  of  "space  on  or  in  airport  lands  or  buildings" 
under  a  permit  or  license;  it  is  not  intended  to  authorize  any 
form  of  leasing  of  space  on  airport  property  without 
competitive  bidding.   This  conclusion  is  drawn  from  a 
construction  of  the  total  scheme  of  Section  7.405. 

The  caption  to  this  Charter  Section  reads:   "7.405 
LEASES  AND  CONCESSIONS  ON  AIRPORT  PROPERTY"  (emphasis  added) . 
The  Section  then  proceeds  specifically  to  make  provision  for 
two  separate  legal  arrangements:   (1)  the  leasing  of  land  and 
space  on  or  in  airport  lands  or  buildings;  and,  (2)  the 
granting  of  concession  space  on  or  in  airport  lands  or 
buildings  by  license.   These  provisions  in  turn  contemplate 
four  basic  areas  which  are  set  forth  and  analyzed. 

With  regard  to  the  leasing  of  land  and  space  on  or  in 
airport  lands  or  buildings,  Section  7.405  provides  in 
pertinent  part  as  follows: 

The  airports  commission  shall  have  exclusive 
power  to  negotiate  and,  subject  to  approval  by 
the  board  of  supervisors  shall  execute  leases  of 
airport  lands  and  space  in  airport  buildings, 
without  necessity  for  competitive  bidding,  to  any 
person,  firm,  or  corporation  engaged  in  air 
transportation,  or  agency  of  government,  for  such 
purposes  only;  provided,  that  the  original  term 
of  any  such  lease  shall  not  exceed  fifty  years, 
nor  shall  any  extension  of  such  lease  exceed  a 
period  of  fifty  years  .  .  .  ."  (Emphasis  added.) 

This  language,  in  effect,  authorizes  the  Airports  Commission 
to  negotiate  and  (subject  to  approval  of  the  Board  of 
Supervisors)  execute  leases  without  competitive  bidding  with 
the  airlines  and  other  governmental  agencies. 

With  regard  to  the  granting  of  concession  space  on  or  in 
airport  lands  or  buildings  by  license.  Section  7.405  provides 
in  relevant  part  as  follows: 

.  .  .  The  commission  shall  also  have  sole  power, 
subject  to  competitive  bidding  and  award  to  the 
highest  responsible  bidder  to  lease  out  any 
concession  wherein  the  concessionaire  is  to  be 
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given  an  exclusive  right  to  occupy  space  on  or  in 
airport  lands  or  buildings.   There  shall  be  no 
requirement  for  competitive  bidding  in  the  award 
by  the  commission  of  any  concession  in  an 
instance  where  no  exclusive  right  is  given  the 
concessionaire  to  occupy  space  on  or  in  airport 
lands  or  buildings."   (Emphasis  added.) 

Thus,  the  charter  provision  differentiates  concessions  which 
confer  an  exclusive  right  to  occupy  spaces  on  or  in  airport 
lands  and  buildings  from  those  which  do  not  confer  an 
exclusive  right  to  occupy  space  on  or  in  airport  lands  or 
buildings.   In  those  instances  where  the  concessionaire  has  an 
exclusive  right  to  occupy  space,  the  charter  language  uses  the 
term  "lease"  and  also  expressly  requires  that  the  awards  be 
made  through  competitive  bidding.   However,  the  word  "lease" 
is  conspicuously  absent  from  the  sentence  providing  for  award 
of  a  concession  where  no  exclusive  right  is  given  to  occupy 
space  on  or  in  airport  lands  or  buildings. 

Moreover,  the  first  sentence  of  the  second  paragraph  of 
Section  7.405,  which  further  explains  the  differences  between 
the  exclusive  occupancy  of  space  under  a  lease  and 
non-exclusive  occupancy  of  space,  provides  as  follows: 

Other  than  as  specifically  provided  herein,  the 
airports  commission  shall  have  exclusive  power  to 
lease  lands  now  devoted  to  airport  purposes  for  a 
period  not  to  exceed  50  years,  and  the  director 
of  property  shall  arrange  for  such  lease  to  the 
highest  responsible  bidder  at  the  highest  monthly 
or  annual  rent,  subject  to  approval  of  the 
airports  commission,  and  thereafter  the 
administration  of  any  and  all  such  leases  shall 
be  by  the  airports  commission.  ..."   (Emphasis 
added.) 

This  is  a  catch-all  provision  pertaining  to  all  other  uses  of 
land  at  the  airport,  requiring  by  express  language  that  leases 
of  land  be  awarded  to  the  highest  bidder  through  competitive 
bidding.   Therefore,  the  word  "lease"  is  used  whenever 
competitive  bidding  is  required  or  when  the  Airports 
Commission  and  the  Board  of  Supervisors  execute  a  lease  with 
the  airlines  and  other  governmental  agencies..  In  contrast,  the 
word  "lease"  is  expressly  omitted  involving  the  non-exclusive 
occupancy  of  space  by  a  concessionaire. 
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Where  different  words  are  used  in  different  parts  of  the 
same  statute,  it  is  presumed  that  different  meaning  and  effect 
were  intended.   McCarthy  v.  Board  of  Fire  Commissioners  (1918) 
37  Cal.App.  495;  In  re  Dees  (1920)  50  Cal.App.  11.   In  view  of 
the  fact  that  the  express  term  "lease"  is  absent  from  the 
provision  governing  the  award  of  concessions,  which  do  not 
include  the  right  to  exclusively  occupy  a  space,  and  the  fact 
that  the  actual  language  excludes  an^  requirement  of 
competitive  bidding  for  a  concession  where  "no  exclusive  right 
is  given  the  concessionaire  to  occupy  space  on  or  in  airport 
lands  or  buildings",  it  must  be  concluded  that  this  language 
contemplates  the  granting  of  non-exclusive  permission  to 
occupy  space  by  license.   Otherwise  stated,  the  provision  is 
not  intended  to  allow  for  a  conveyance  of  the  right  to 
possession  or  of  a  possessory  interest. 

The  distinction  becomes  clearer  when  one  understands  the 
essential  differences  between  leases  and  licenses.   The 
distinction  between  leases  and  license  privileges  is  based  on 
the  nature  of  the  property  rights  embodied  in  each.   The 
fundamental  difference  is  possession. 

A  lease  conveys  a  possessory  interest  to  the  lessee.   A 
license,  on  the  other  hand,  is  "a  personal,  revocable,  and 
unassignable  privilege  conferred  either  by  writing  or  parol  to 
do  one  or  more  acts  on  land  without  possessing  any  interest 
therein."   (Emphasis  added.)   Smith  v.  Royal  Ins.  Co.,   (9th 
Cir.,  1940)  111  F.2d  667,  670.   See  also  Owensboro  v. 
Cumberland  Telephone  and  Telegraph  Co.  (1913)  230  U.S.  58,  64. 

The  distinction  between  a  lease  and  a  license  was 
clearly  set  forth  in  Tips  v.  United  States  (5th  Cir.,  1934)  70 
F.2d  525,  526-527,  where  the  Court  stated, 

A  (leasehold)  tenancy  involves  an  interest  in 
the  land  passed  to  the  tenant  and  a  possession 
exclusive  even  of  the  landlord  except  as  the 
lease  permits  his  entry.  .  .  A  mere  permission  to 
use  land,  dominion  over  it  remaining  in  the  owner 
and  no  interest  in  or  exclusive  possession  of  it 
being  given,  is  but  a  license.   [Citation 
omitted.]   And  to  constitute  a  lease  or  a  tenancy 
there  ought  always  to  be  a  definite,  certain 
place  demised  or  rented. 
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See  also  Shaw  v.  Caldwell  (1911)  16  Cal.App.  1,  7,  where  the 
court  noted, 

The  test  to  determine  whether  an  agreement  for 
the  use  of  real  estate  is  a  license  or  a  lease  is 
whether  the  contract  gives  exclusive  possession 
of  the  premises  against  all  the  world,  including 
the  owner,  in  which  case  it  is  a  lease,  or  whether 
it  merely  confers  a  privilege  to  occupy  under  the 
owner,  in  which  case  it  is  a  license.  .  .  . 
(Emphasis  added.) 

Since  the  relevant  portion  of  Section  7.405  makes  no 
reference  to  —  and  clearly  omits  —  the  word  "lease"  and 
since  it  expressly  recites  that  "no  exclusive  right  is  given 
the  concessionaire",  it  must  be  concluded  that  this  provision 
of  the  Charter  delegates  to  the  Airports  Commission  the 
limited  authority  to  award  non-exclusive  concession  space 
without  competitive  bidding  by  revocable  license  only;  the 
Commission  has  no  authority  to  do  this  by  lease. 

This  non-exclusive  concession  license  provision  of 
Section  7.405  is  given  practical  application  in  various 
on-going  space-use  type  agreements  at  the  Airport,  such  as: 
the  off-Airport  car  rental  and  hotel  courtesy  car  operations, 
the  limousine  operations,  the  off-Airport  parking  lot 
operations,  the  mobile  catering  truck  operations.   The 
distinguishing  factor  in  these  agreements  is  that  none  of  the 
licensees  has  a  possessory  interest  in  any  specific  space  on 
or  in  airport  lands  or  buildings.   Rather,  each  has  the  mere 
non-exclusive  privilege  to  use  space. 

Finally,  in  regard  -to  the  ability  to  award  a  concession 
where  no  exclusive  right  to  occupy  space  is  involved,  the 
Airports  Commission  is  governed  by  the  same  constitutional 
standards  discussed  in  sub-sections  A  and  B  of  this  opinion. 
Nor  does  Section  7.405  of  the  San  Francisco  Charter  prohibit 
the  setting  aside  of  certain  concessions  for  small  business 
enterprises  and  sole  proprietorships  through  the  competitive 
bidding  procedure. 

CONCLUSION 

You  are  therefore  advised  that  you  may  not  give 
preference  to  minority  or  female  owned  enterprises  in  the 
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awarding  of  airport  concessions,  that  preference  may  be  given 
to  small  enterprises  or  sole  proprietorships  (or  on  some  other 
racially  and  sexually  neutral  grounds),  and  that  the  Charter, 
in  empowering  the  Airports  Commission  to  award  concessions 
without  competitive  bidding  where  no  exclusive  right  to  occupy 
space  is  involved,  contemplates  licenses  authorizing  the 
licensees  to  do  business  on  airport  property  rather  than 
leases  which  convey  an  interest  in  property. 

Respectfully  submitted. 


DONALD  J.  GARIBALDI 

BURK  E.  DELVENTHAL 

ALICE  SUET  YEE  BARKLEY       ,^ 
Deputy  City  Attorneys       (/ 


Approved; 


QlORGE  AGNOST,   0 
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City  Attorney 
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SUBJECT: 


Conflict  of  Interest:   Officer  of  Housing  Authority 
Receiving  Trip  from  Contractor. 


REQUESTED  BY:  Carl  Williams,  Executive  Director 
San  Francisco  Housing  Authority 

PREPARED  BY:   James  L.  Lazarus 

Deputy  City  Attorney 

QUESTION  PRESENTED 

Has  the  deputy  executive  director  of  the  Housing  Authority 
violated  Government  Code  Section  1090  or  87100,  or  a  departmental 
regulation  when  he  accepted  a  trip  from  an  individual  who 
participates  in  the  Authority's  Leased  Housing  Program? 


ANSWER 


No. 


ANALYSIS 

It  is  my  understanding  that  Mr.  Walter  Scott  deputy 
executive  director  of  the  Housing  Authority  while  on  extended 
annual  leave,  traveled  to  Hartford,  Connecticut  at  the  expense  of 
Mr.  Joseph  Martocchio  to  aid  Mr.  Martocchio  in  presenting  his 
plans  to  rehabilitate  abandoned  housing  to  Hartford  City 
officials  and  regional  federal  authorities.   It  is  also  my 
understanding  that  Mr.  Scott  has  received  no  financial  gain  from 
his  association  with  Mr  Martocchio  other  than  the  cost  of  the 
trip,  which,  I  gather,  exceeded  $250. 

Mr.  Martocchio  since  1970  has  been  a  contractor  of  the 
Housing  Authority,  providing  subsidized  residential  housing 
pursuant  to  Section  23  and  Section  8  leased  housing  programs. 

During  the  period  of  April,  1970,  through  July  1974  five 
contracts  were  entered  into  between  the  Authority  and  Mr. 
Martocchio  (upon  the  purchase  of  a  building  two  additional 
contracts  reverted  to  Mr.  Martocchio).   During  this  period  Mr. 
Scott  was  Deputy  Executive  Director  of  the  Authority.   Pursuant 
to  the  job  description  of  that  position  Mr.  Scott  exercised 
administrative  control  over  numerous  facets  of  the  authority's 
operations  including  leased  housing  management. 
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From  February  1978  through  July  1978  ten  contracts  were 
entered  into  between  the  authority  and  Mr.  Martocchio.   Mr.  Scott 
was  executive  director  of  the  authority  during  that  period  and 
had  general  supervisory  power  over  all  facets  of  Housing 
Authority  operations,  subject  to  Commission  oversight. 

Finally,  from  June  1979  through  December  1979  the  authority 
and  Mr.  Martocchio  entered  into  nine  leased  housing  contracts. 
During  that  period  Mr.  Scott  was  deputy  executive  director. 

Government  Code  Section  1090  reads  as  follows: 

"Members  of  the  Legislature,  state,  county, 
district,  judicial  district,  and  city  officers  or 
employees  shall  not  be  financially  interested  in 
any  contract  made  by  them  in  their  official 
capacity,  or  by  any  body  or  board  of  which  they 
are  members.   Nor  shall  state,  county,  district, 
judicial  district,  and  city  officers  or  employees 
be  purchasers  at  any  sale  or  vendors  at  any 
purchase  made  by  them  in  their  official  capacity. 

As  used  in  this  article,  "district"  means  any 
agency  of  the  state  formed  pursuant  to  general  law 
or  special  act,  for  the  local  performance  of 
governmental  or  proprietary  functions  within 
limited  boundaries." 

In  regards  to  this  statewide  conflict  of  interest  statute, 
the  California  Supreme  Court  has  stated; 

"The  instant  statutes  are  concerned  with  any 
interest,  other  than  a  remote  or  minimal  interest, 
which  could  prevent  the  officials  involved  from 
exercising  absolute  loyalty  and  undivided 
allegiance  to  the  best  interests  of  the  City." 
(Stigall  V.  City  of  Taft  (1962)  58  Cal2d  565,  569). 

As  applied  to  members  of  a  city  school  board,  the  Courts 
have  held: 

" (A)  member  is  forbidden  to  enter  into  any 
business  relation  or  arrangement  with  a  person 
that  will  tend  to  cause  the  member  to  favor  such 
person  when  any  contract  with  the  school  district 
proposed  by  such  person  shall  be  presented  for  the 
board's  approval."   (People  v.  Darby  (1952)  114 
Cal.App.2d  412,  425.) 
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The  contracts  at  issue  were,  in  all  cases  but  one,  entered 
into  prior  to  Mr.  Martocchio's  request  to  Mr.  Scott  that  he  assist 
him  in  presenting  a  housing  proposal  to  the  City  of  Hartford. 
However,  Mr.  Scott  has  been  expected,  in  accordance  with  his  job 
description,  to  supervise  the  leased  housing  program.   The 
question  to  be  answered  is  whether  through  the  receipt  of  a  trip 
to  Hartford  Mr.  Scott  acquired  an  illegal  interest  in  those 
contracts? 

In  my  opinion  Mr.  Scott  has  no  such  illegal  interest.   As 
was  pointed  out  above,  the  Supreme  Court  of  California  has  found 
that  Section  1090  is  "..concerned  with  any  interest,  other  than  a 
remote  or  minimal  interest.."  (Stigall  v.  City  of  Taft)   Though 
Mr.  Scott  received  a  trip  to  Hartford  as  a  result  of  his  advising 
Mr.  Martocchio,  I  believe  a  court  would  find  the  financial 
interest  to  be  de  minimis  and  thus  not  sufficient  to  create  a 
violation  of  Government  Code  Section  1090. 

The  described  transaction  is  also  governed  by  Government 
Code  Section  87100  which  reads  as  follows: 

"No  public  official  at  any  level  of  state  or  local 
government  shall  make,  participate  in  making  or  in 
any  way  attempt  to  use  his  official  position  to 
influence  a  governmental  decision  in  which  he 
knows  or  has  reason  to  know  he  has  a  financial 
interest. " 

A  "financial  interest"  is  defined  by  Section  87103,  which 
reads  in  pertinent  part: 

"An  official  has  a  financial  interest  in  a 
decision  within  the  meaning  of  Section  87100  if  it 
is  reasonably  foreseeable  that  the  decision  will 
have  a  material  financial  effect  distinguishable 
from  its  effect  on  the  public  generally  on: 

(c)  Any  source  of  income,  other  than 

loans. . .aggregating  two  hundred  and  fifty  dollars 

($250)  or  more  in  value  provided  to,  received  by 
or  promised  to  the  public  official  within  twelve 
months  prior  to  the  time  when  the  decision  is 
made ..." 

Unlike  Section  1090,  Section  87100  only  requires  an  officer 
to  refrain  from  participating  in  a  governmental  decision  in  which 
he  has  an  interest.   Section  87100  is  a  broader  prescription 
against  conflicts  but  provides  an  easier  remedy  and  less  severe 
penalty. 
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In  my  opinion  Mr.  Scott  has  a  financial  interest  in  the 
business  affairs  of  Mr.  Martocchio  because  he  has  received  from 
him  items  with  a  value  in  excess  of  $250. 

However,  Section  87100  has  been  violated  only  if  Mr.  Scott 
participated  in  any  decisions  of  the  authority  since  November  1979 
which  impacted  upon  Mr.  Martocchio' s  leased  housing  contracts. 
This  would  be  true  even  though  Mr.  Scott  is  not  a  designated 
employee  pursuant  to  the  conflict  of  interest  code  of  the 
authority. 

Absent  any  information  that  Mr.  Scott  participated  in 
decisions  which  had  a  material  financial  impact  upon  Mr. 
Martocchio' s  leased  housing  contracts,  no  violation  of  Section 
87100  has  occured. 

I  have  also  been  informed  that  the  Commission  of  the  Housing 
Authority  adopted  Resolution  No.  2244  on  April  26,  1979  which 
reads  in  pertinent  part  as  follows: 

"1.   No  present  or  future  San  Francisco  Housing 
Authority  employee  be  permitted  to  own  property 
which  is  utilized  by  the  Authority  in  its  Section 
23  or  Section  8  leased  housing  programs. 

2.  All  employees  sign  a  statement  stating  whether 
they  have  a  financial  interest  in  any  firm  doing 
business  with  the  Authority,  such  as,  but  not 
limited  to,  suppliers,  architects  or  contractors 
and  that  if  an  employee  has  such  an  interest  it 
creates  a  conflict  of  interest  and  such  interest 
must  either  be  divested  immediately  or  the 
employee  will  be  asked  to  terminate. 

3.  The  Executive  Director  is  authorized  to 
develop  procedures  to  implement  the  provisions  of 
this  amendment  to  the  Conflict  of  Interest  Code. 

4.  Should  there  be  any  conflict  between  this 
Resolution  and  any  previous  resolution  adopted  by 
the  Commission,  this  Resolution  shall  prevail  in 
the  extent  of  any  conflict." 

Pursuant  to  paragraph  three  Mr.  Williams  sent  a  memorandum 
to  the  staff  of  the  authority  regarding  "ownership  of  property 
utilized  under  the  Section  8  or  Section  23  programs."   The 
implementation  of  the  resolution  seems  to  apply  to  paragraph  one 
and  not  paragraph  2.   Paragraph  two  contains  the  interest 
prohibition  applicable  to  this  matter  and  because  implementing 
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procedures  apparently  have  not  been  developed  I  do  not  believe  the 
resolution  can  be  applied  to  the  interest  Mr.  Scott  acquired. 

Though  for  the  reasons  set  forth  above  I  do  not  believe  Mr. 
Scott  has  violated  any  conflict  of  interest  statute  or  regulation, 
I  share  your  concern  that  any  appearance  of  conflict  by  officers 
and  employees  of  the  Housing  Authority  brings  discredit  upon  the 
entire  governmental  entity.   I  urge  you  to  amend  the  authority's 
conflict  of  interest  code  to  broaden  its  scope  and  to  clarify  and 
implement  Resolution  2244. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


lES  L /LAZARUS 
Deputy  Ci^  Attorney 


Approved: 

City  Attorneys 
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Necessity  of  Board  of  Supervisor's  Approval 
for  Specific  Site  Acquisition  Under  A  Community 
Development  Contract. 

James  H.  Johnson 

Director,  Mayor's  Office  of  Community  Development 

Mark  B.  Kertz 

Deputy  City  Attorney  ' 


QUESTION  PRESENTED 

Must  the  Mayor's  Office  of  Community  Development,  which 
administers  Federal  Community  Development  Block  Grant  monies 
under  a  contract  with  the  United  States  Department  of  Housing  and 
Urban  Development  for  implementation  of  a  Community  Development 
Program,  secure  prior  approval  from  the  Board  of  Supervisors 
whenever  a  specific  site  is  selected  for  purchase  by  a  private 
neighborhood  based  non-profit  corporation? 

CONCLUSION 


ANALYSIS 

The  resolution  of  the  question  presented  involves  the 
review  and  interpretation  of  applicable  regulations  of  the  United 
States  Department  of  Housing  and  Urban  Development  (hereinafter 
HUD)  and  provisions  of  the  Charter  of  the  City  and  County  of  San 
Francisco  (hereinafter  Charter) . 

The  City  has  entered  into  a  contract  with  HUD  for  the 
development  and  implementation  of  a  Community  Development  Program 
for  the  City  pursuant  to  Title  I  of  the  Housing  and  Community 
Development  Act  of  1974,  as  amended.   See  42  U.S.C.  §5301,  et 
seq;  Housing  and  Community  Development  Act  of  1977,  Department  of 
HUD  Act  42  U.S.C.  §3535  (d) ;  24  CFR  §570.1  et  seq. 

Under  this  contract,  HUD  provides  grant  monies  to  units  of 
local  government,  such  as  the  City  [24  CFR  570.2,  570.3(b)],  for 
the  special  and  specific  purpose  of,  inter  alia,  funding  low  and 
moderate  housing  projects  and  community  development  activities. 
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In  order  to  take  advantage  of  the  varied  HUD  grant  programs 
for  1980,  the  Board  of  Supervisors  enacted  Resolution  No.  1006-79 
authorizing  the  Mayor  to  apply  for,  receive,  and  administer  the 
distribution  of  the  1980  Community  Development  Block  Grant  monies 
from  HUD  for  activities  in  accordance  with  the  program  and  budget 
designated  as  the  "1980  Community  Development  Program  And  Housing 
Assistance  Plan"  and  the  "1980  Community  Development  Program 
Expenditure  Schedules  Report"  respectfully. 

Section  11.1  of  the  Annual  Appropriation  Ordinance  No. 
250-79  empowers  the  City  to  receive  and  expend  monies  provided  by 
the  United  States  of  America,  [in  this  instance  HUD]  for 
implementation  of  special  programs.   Section  11.1  provides,  in 
relevant  part: 

"Whenever  the  City  and  County  of  San  Francisco 
shall  receive  for  a  special  purpose  from  the  United 
States  of  America  .  .  .  any  monies  .  .  .  the 
controller  shall  set  up  on  the  books  of  his  office  a 
special  fund  or  account  evidencing  the  said  monies 
so  received  and  specifying  the  special  purposes  for 
which  they  have  been  received  and  for  which  they  are 
held  .  .  . 

"The  expenditure  necessary  from  said  funds  or 
said  accounts  as  created  herein,  in  order  to  carry 
out  the  purpose  for  which  said  monies  or  orders 
shall  be  approved  by  the  controller  and  said 
expenditures  are  hereby  appropriated  in  accordance 
with  the  terms  and  conditions  under  which  said 
monies  or  orders  have  been  received  by  the  City  and 
County  of  San  Francisco,  and  in  accordance  with  the 
conditions  under  which  said  funds  are  maintained. 

Within  the  1980  Community  Development  Program  Expenditure 
Schedule  Report  budget  approved  by  the  Board  of  Supervisors,  is  a 
line-item  providing  an  amount  of  money,  in  gross,  for  housing 
site  acquisition.  The  1980  Community  Development  Program  And 
Housing  Assistance  Plan  states  that  the  use  of  these  funds  is  for 
acquisition  of  sites  for  lower  income  housing  developments.  No 
provisions  are  found  concerning  the  procedure  for  use  of  these 
funds  in  the  1980  Community  Development  Program  Expenditure 
Schedule  Report  budget. 

These  funds  are  administered  through  the  Mayor's  Office  of 
Community  Development  (hereinafter  OCD)  which  receives,  reviews, 
and  thereafter  selects  satisfactory  applications  from  various 
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neighborhood  based  non-profit  corporations  (hereinafter 
sub-grantees)  which  perform,  in  consideration  for  the  grant,  the 
actual  construction  and/or  rehabilitation  of  low  and  moderate 
income  housing.   Included  among  the  uses  to  which  the 
sub-grantees  may  devote  the  funds  is  the  acquisition  of  real 
property.   Title  to  all  properties  acquired  using  these  funds 
under  the  Community  Development  Program  is  held  by  the 
sub-grantee  private  non-profit  corporation. 

The  procedure  by  which  real  property  may  be  acquired  under 
the  Community  Development  Program  by  private  sub-grantees  is 
subject  to  local  control  alone.   Pursuant  to  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition  Policies  Act 
of  1970  (hereinafter  Uniform  Act)  [42  U.S.C.  4601  et.  seq.]  HUD 
promulgated  regulations  concerning  real  property  acquisition.  See 
24  CFR  42  et.  seq. 

HUD  regulation  24  CFR  42.101(a)  provides,  in  relevant  part: 

"The  requirements  .  .  .  apply  to  any  State  agency 
acqusition  of  real  property.  .  .  " 

HUD  regulation  24  CFR  42.101(a)  is  delimited  by  HUD's 
"Applicability  of  Regulations,  No. 3"  [44  FR  30947]  which 
provides,  in  relevant  part,  that  the  regulations  concerning  real 
property  acquisition  " [do]  not  apply  to  the  acquisition  of  real 
property  carried  out  by  a  private  entity.  .  .  .The  Uniform  Act 
applies  only  to  acquisitions  by  a  'State  Agency'  .  .  ." 

Section  42.85  of  the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  regulations,  24  CFR  42  et.  seq.  defines 
a  "State  Agency"  as  "any  department,  agency  or  instumentality  of 
a  State,  or  of  two  or  more  States,  or  of  two  or  more  political 
subdivisions  of  a  State  or  States." 

The  proposed  OCD  procedure  regarding  site  acquisition  by  a 
sub-grantee  is  as  follows:   OCD  first  presents  a  selection  of 
possible  sites  to  the  HUD  Area  Office  for  their  approval.   This 
step  is  done  in  cooperation  with  HUD's  1979  policy  [see  HUD 
Notice  CDP  79-13]  requiring  prior  approval  which  HUD  proposes, 
and  OCD  anticipates,  will  be  extended  into  1980.   OCD  and  one  of 
the  sub-grantees,  then  agree  on  the  purchase  -of  a  specific 
approved  tract.   OCD  and  the  sub-grantee  may  employ  the  services 
and  expertise  of  qualified  appraisers  to  determine  whether  the 
price  under  consideration  is  reasonable.   When  price  and  terms  of 
sale  are  agreed  upon  by  OCD,  the  sub-grantee,  and  the  vendor,  the 
purchase  is  consummated  forthwith,  the  payment  being  subject  only 
to  the  release  of  funds  by  the  City  Controller. 
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Section  6.302  of  the  City  Charter  promulgates  the 
requirements  for  the  release  of  funds  subsequent  to  the  enactment 
of  a  funding  ordinance. 

Section  6.302  of  the  Charter  states,  in  relevant  part: 

"No  obligation  involving  the  expenditure  of  money 
Shall  be  incurred  or  authorized  by  any  officer, 
employee,  board  or  commission  of  the  city  and  county 
unless  the  controller  first  certify  that  there  is  a 
valid  appropriation  from  which  the  expenditure  may 
be  made,  and  that  sufficient  unencumbered  funds  are 
available  in  the  treasury  to  the  credit  of  such 
appropriation  to  pay  the  amount  of  such  expenditure 
when  it  becomes  due  and  payable. 

Section  11.1  of  the  Annual  Appropriation  Ordinance,  serves 
as  a  "valid  appropriation"  for  purposes  of  Charter  section  6.302 
authorizing  the  expenditure  of  funds  necessary  to  achieve  the 
goals  of  Resolution  1006-79  and  the  Community  Development  Program. 

Under  Section  6.302  it  is  the  duty  of  the  Controller's 
Office  to  ascertain  and  identify  a  "valid  appropriation  from 
which  the  expenditure  may  be  made",  [here  section  11.1  of  the 
Annual  Appropriation  Ordinance]  and  make  a  determination  that 
sufficient  unencumbered  funds  are  available,  under  that 
"appropriation",  to  pay  the  amount  required. 

Upon  determination  by  the  controller  that  a  valid 
appropriation  exists  and  sufficient  monies  intended  to  be  used 
under  that  resolution  are  available,  the  controller  must  certify 
the  availability  of  funds  and  process  payment.   Whether  the 
encumbrance  in  question  uses  part  of  the  monies  appropriated,  or 
exhausts  the  specific  fund,  is  immaterial.   Section  6.302  does 
not  require  the  controller  to  secure  the  approval  of  the  Board  of 
Supervisors  prior  to  processing  payment  provided  a  valid 
appropriation  exists. 

In  conclusion,  once  acceptable  sites  are  selected  the 
procedures  for  the  transfer  of  money  to  a  private  sub-grantee  for 
site  acquisition  under  a  Community  Development  Program  is  within 
the  exclusive  power  of  OCD.  The  Charter  requires  only  a  valid 
appropriation  and  sufficient  unencumbered  funds.   Therefore  the 
Office  of  Community  Development  may,  through  the  Community 
Development  Program,  use  any  and  all  funds  made  specifically 
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available  for  the  purchase  of  real  property,  for  that  stated 
purpose,  without  securing  the  approval  of  the  Board  of 
Supervisors  as  to  individual  site  selection. 

Very  truly  yours, 

MARK  B.  KERTZ 
Deputy  City  Attorney 
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SUBJECT: 


Use  of  funds  from  the  Fuhrman  Bequest  for 
reforestation  of  Golden  Gate  Park. 


REQUESTED  BY:   Thomas  Malloy,  General  Manager 
Recreation  and  Park  Department 


PREPRED  BY: 


Paula  Jesson 

Deputy  City  Attorney 


QUESTIONS  PRESENTED 

May  funds  from  the  Fuhrman  Bequest  be  used  for 
reforestation  of  Golden  Gate  Park? 


Yes. 


CONCLUSION 


ANALYSIS 
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A  large  number  of  trees  in  Golden  Gate  Park  planted 
approximately  100  years  ago,  will  soon  reach,  or  have  reached, 
the  end  of  their  life  span.   The  Recreation  and  Park  Department 
is  therefore  involved  in  the  preparation  and  implementation  of  a 
massive  reforestation  program. 


This  refore 
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station  program,  which  is  expected  to  last  a 
rs,  involves  selection  of  appropriate  areas  and 
ing  so  that  public  enjoyment  of  the  park 
fered  with  as  little  as  possible,  selection  of 
,  removal  of  failing  trees,  planting  and 
trees  and  monitoring  of  the  success  and  failure 

replanted.   Nurturing  of  the  newly  planted 
e  pruning  at  the  time  of  planting,  frequent 
oximately  three  to  five  years  until  the  root 
and  fertilizing  every  three  months  for  ten  years 

rainy  season. 


In  order  to  determine  whether  Fuhrman  Bequest  funds  are 
properly  expended  for  the  reforestation  program,  it  is  necessary 
to  consider  the  language  used  by  Alfred  Fuhrman  in  making  the 
bequest.   The  pertinent  portion  of  the  Will  of  Alfred  Fuhrman 
reads  as  follows: 
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"All  the  rest  and  residue  of  my  estate  of 
every  kind  and  nature  I  hereby  give, 
bequeath  and  devise  to  the  City  and  County 
of  San  Francisco,  a  municipal  corporation, 
to  be  used  and  expended  in  the  following 
proportions  and  for  the  following  purposes, 
to  wit: 

"The  remaining  one-half  of  said  rest  and 
residue  for  the  further  adornment  of  our 
famed  and  beloved  Golden  Gate  Park,  as  may 
be  determined  by  the  Park  Commissioners  of 
said  City  and  County,  as  it  is  my  intent  and 
will  that  the  Public  at  large  shall  be  and 
become  my  ultimate  beneficiaries." 

The  proper  use  of  Fuhrman  Bequest  funds  has  been  the  subject 
of  prior  opinions  of  this  office.   (Opinion  Nos .  45-3735,  46-3856, 
47-4030,  49-10,  52-520  and  75-3).   These  opinions  have  concluded 
that  the  words  "further  adornment,"  contained  in  the  Will  of 
Alfred  Fuhrman,  were  intended  to  fund  projects  which  would 
embellish  the  park  or  render  it  pleasing  or  attractive  and 'would, 
furthermore,  add  something  to  that  which  already  existed. 
Finally,  these  opinions  caution  that  no  part  of  the  Fuhrman 
Bequest  funds  may  be  used  for  repair  or  maintenance. 

The  reforestation  program  clearly  would  embellish  the  park 
and  render  it  pleasing  and  attractive.   Golden  Gate  Park  provides 
pleasure  to  the  public  primarily  by  its  landscape,  the  most 
notable  element  of  which  is  its  trees.   The  replacement  of  dead 
trees  will  provide  an  embellishment  to  the  park  which  is  vital  to 
public  enjoyment  of  the  area. 

Nor  does  the  reforestation  program  constitute  maintenance  or 
repair.   The  Recreation  and  Park  Department  is  not  seeking  merely 
to  replace  one  or  two  trees  which  have  become  diseased  or  aged  in 
order  to  keep  up  the  general  appearance  of  the  park.   The 
reforestation  program  is  aj\   extraordinary  event  in  terms  of  both 
the  massive  scale  of  the  program  (involving  approximately  33,000 
trees)  and  in  terms  of  its  infrequency. 

Indeed  the  only  conceivable  objection  to  funding  the 
reforestation  program  arises  from  the  fact  that,  arguably,  it 
fails  to  add  something  new  to  the  park  -  a  requirement  stated  in 
various  prior  opinions  of  this  office  -  since  trees  have  always 
been  a  part  of  the  park's  landscape. 

The  simple  answer  to  this  possible  objection  is  that 
something  new  is  being  added  to  the  park  since  the  trees  planted 
are  new. 
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Furthermore,  an  examination  of  this  requirement,  as  set  out 
in  previous  opinions  of  this  office,  shows  that  it  is  set  forth  in 
order  to  prohibit  the  use  of  funds  for  repair  or  maintenance. 
Thus  Opinion  No.  45-3757  states  that  the  words  "further  adornment" 
indicate  that  Alfred  Fuhrman  "desired  the  addition  of  something  to 
that  which  already  existed"  and  that  bequest  funds  may  not  be  used 
for  repair  or  maintenance.   The  opinion  approves,  however,  the  use 
of  the  bequest  funds  for  the  beautif ication  of  Stow  Lake  and  the 
improvement  of  the  boathouse,  even  though  the  latter  project 
apparently  would  not  "add"  anything  to  the  park. 

Opinion  No.  75-3  concludes  that  the  restoration  of  existing 
windmills  located  in  the  park  and  the  reconstruction  and 
replacement  of  a  monument  in  the  park  cannot  be  funded  from  the 
Fuhrman  Bequest  since  these  projects  are  tantamount  to  repair  or 
maintenance  and  fail  to  add  something  to  that  which  already 
exists.   Like  Opinion  No.  45-3735  concerning  the  beautif ication  of 
Stow  Lake  and  the  improvement  of  the  boathouse,  this  opinion 
states  that  something  new  must  be  added  to  the  park  in  order  to 
insure  that  the  Fuhrman  Bequest  does  not  fund  repair  or 
maintenance. 


The  reforestation  program,  as  noted  above,  does  not 
constitute  general  repair  or  maintenance.   The  Recreation  and  Park 
Department  is  not  seeking,  as  in  the  case  of  the  windmills  and  the 
park  monument,  to  take  an  existing  object  or  structure  and  to 
accomplish  with  one  great  infusion  of  funds  its  embellishment 
after  having  created  the  need  for  such  a  project  by  failing  to 
maintain  it  over  a  period  to  time. 

Having  concluded  that  Fuhrman  Bequest  funds  may  be  used  for 
the  reforestation  program  in  Golden  Gate  Park,  it  should  be  noted 
that  should  any  equipment  or  personnel  funded  by  the  Bequest  be 
used  for  purposes  other  than  reforestation  which  purposes  would 
not  be  properly  funded  by  the  Bequest,  the  Bequest  funds  should  be 
used  only  for  that  portion  of  the  cost  of  the  equipment  or  payment 
of  personnel  which  will  be  devoted  to  reforestation. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

PAULA  JESSON 

Deputy  City  Attorney 
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SUBJECT: 


OPINION  NO.  80-32 
Procedures  Governing  Recall  of  Supervisors 


REQUESTED  BY:   JAY  PATTERSON 

Registrar  of  Voters 

PREPARED  BY:   Burk  E.  Delventhal 

Deputy  City  Attorney 
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QUESTION  PRESENTED 


May  a  notice  of  intention  to  circulate  a  recall  petition 
for  a  San  Francisco  supervisor  be  filed  less  than  six  months 
after  the  supervisor  takes  office  in  view  of  that  portion  of  San 
Francisco  Administrative  Code  Section  2.10  which  provides  that 
no  recall  petition  shall  be  filed  against  any  supervisor  until  he 
or  she  has  held  office  for  at  least  six  months? 


CONCLUSION 


Yes. 


ANALYSIS 

You  have  advised  this  office  that  certain  citizens  have 
sought  to  file  in  your  office  a  notice  of  intention  to  circulate 
a  recall  petition  regarding  Supervisor  Nancy  Walker.   We  are 
informed  that  Supervisor  Walker  took  office  on  January  8,  1980, 
and  therefore  has  not  yet  been  in  office  for  six  months.   Your 
question  is  whether  a  notice  of  intention  to  circulate  a  recall 
petition  against  Supervisor  Walker  may  be  filed  in  view  of  the 
fact  that  San  Francisco 'Administrative  Code  Section  2.10  provides 
in  relevant  part: 

No  recall  petition  shall  be  filed  against  any 
supervisor  until  he  or  she  has  held  that  office 
for  at  least  six  months. 


In  addition  you  ask  whether  San  Francisco's  power  to 
regulate  the  election  and  removal  of  its  officers  is  derived  from 
California  Constitution  Article  XI,  Section  5,  which  provides  in 
relevant  part: 


i 
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.  .  .  [P]lenary  authority  is  hereby  granted  .  .  . 
to  provide  therein  [a  local  charter]  or  by 
amendment  thereto,  the  manner  in  which,  the 
method  by  which,  the  times  at  which,  and  the 
terms  for  which  the  several  municipal  officers 
and  employees  whose  compensation  is  paid  by  the 
city  shall  be  elected  or  appointed,  and  for  their 
removal,  .... 

Pursuant  to  that  section,  San  Francisco  Charter  Section 
9.100  provides  in  relevant  part: 

.  .  .  [A]nd  the  provisions  of  Sections  9.108  and 
9.111  of  this  charter,  relating  to  recall  of 
elective  officials,  shall  not  apply  to  the 
election  or  recall  of  members  of  the  board  of 
supervisors,  but  provision  for  the  foregoing 
shall  be  set  forth  in  an  ordinance  which  shall  be 
adopted  by  the  board  of  supervisors  pursuant 
hereto;  provided,  however,  that  adoption  of  such 
ordinance  by  the  board  of  supervisors  shall  be 
solely  for  the  purpose  of  applying  the  provisions 
of  Sections  9.104,  9.105,  9.108  and  9.111  of  this 
charter  to  the  election  or  recall  of  supervisors 
by  districts,  and  shall  not  otherwise  alter  or 
diminish  the  provisions  of  said  sections  as  to 
election  or  recall  of  supervisors. 

Pursuant  to  this  section,  the  Board  of  Supervisors  adopted 
Section  2.10  of  the  San  Francisco  Administrative  Code,  which 
provides  in  relevant  part: 

Recall  of  District  Supervisors.   Pursuant  to  the 
provisions  of  Section  9.100  of  the  Charter,  any 
member  of  the  board  of  supervisors  elected  by 
district  may  be  recalled  by  the  electors  of  said 
district  and  the  procedure  to  effect  such  recall 
shall  be  as  follows: 

A  petition  demanding  the  recall  from  office* of  the 
person  sought  to  be  recalled  shall  be  filed  with  the 
registrar.   Said  petition  shall  contain  a  statement 
of  the  grounds  on  which  the  recall  is  sought.   Any 
insufficiency  of  form  or  substance  in  such  statement 
shall  in  no  wise  affect  the  validity  of  the  election 
and  proceedings  held  thereunder.   No  recall  petition 
shall  be  filed  against  any  supervisor  until  he  or 
she  has  held  that  office  for  at  least  six  months. 


Jay  Patterson  3  May  8,  1980 


The  filing,  verification  and  certification  of  recall 
petitions  shall  be  in  accordance  with  the  provisions 
of  Section  9.109  of  the  Charter  of  the  City  and 
County  of  San  Francisco. 

With  or  upon  the  sample  ballot  mailed  to  each  voter 
in  a  supervisorial  district  prior  to  a  supervisorial 
recall  election  in  said  district,  there  shall  be 
transmitted  the  reasons  for  demanding  the  recall  of 
the  supervisor  as  set  forth  in  the  recall  petition, 
printed  in  not  more  than  three  hundred  words,  and 
with  or  upon  the  same  ballot  the  printed  statement 
of  the  supervisor  in  not  more  than  three  hundred 
words  justifying  his  or  her  course  in  office. 

As  noted  below,  the  California  Elections  Code,  Division  16, 
Section  27000  et  seq.  makes  provision  for  the  recall.   Section 
27000  specifically  provides  that  Division  16  does  not  supersede 
charter  provisions  or  ordinances  in  home  rule  jurisdictions 
governing  the  recall  of  elective  officials.   Thus  the  question  is 
whether  the  procedures  set  down  in  Administrative  Code  Section 
2.10  constitute  the  exclusive  regulations  governing  recall  of 
supervisors  in  San  Francisco. 

A  response  to  this  question  requires  review  of  San 
Francisco  Charter  Section  9.103,  which  provides  in  relevant  part: 

All  provisions  of  the  general  laws  of  this  state, 
including  penal  laws,  respecting  the  registration 
of  voters,  initiative,  referendum  and  recall 
petitions,  elections,  canvass  of  returns  and  all 
matters  pertinent  to  any  and  all  of  these,  shall 
be  applicable  to  the  city  and  county  except  as 
otherwise  provided  by  this  charter  or  by 
ordinance  adopted  by  the  board  of  supervisors  as 
authorized  by  this  charter  relative  to  any 
rights,  powers  or  duties  of  the  city  and  county 
or  its  officers.   (Emphasis  added.) 

As  noted  above,  the  California  Elections  Code  makes 
detailed  provision  for  procedures  leading  to  the  recall  of  an 
elective  official.   Unlike  the  San  Francisco  Charter,  which  only 
provides  for  the  filing  of  the  petition  itself,  California 
Elections  Code  27007  provides: 
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Proceedings  may  be  commenced  for  the  recall  of 
any  elective  officer,  including  any  officer 
appointed  in  lieu  of  election  or  to  fill  a 
vacancy,  by  the  service,  filing  and  publication 
or  posting  of  a  notice  of  intention  to  circulate 
a  recall  petition  pursuant  to  this  chapter. 

In  view  of  the  fact  that  neither  the  San  Francisco  Charter 
nor  the  San  Francisco  Administrative  Code  makes  provision  for  the 
filing  of  a  notice  of  intention  and  in  view  of  the  fact  that  the 
Charter  specifically  incorporates  state  law  except  as  otherwise 
provided,  it  must  be  concluded  that  the  Elections  Code 
requirement  for  the  filing  of  a  notice  of  intention  to  circulate 
a  recall  petition  is  applicable  in  San  Francisco.   See  City 
Attorney  Opinion  74-58  and  76-53,  and  Muehleisen  v.  Forward 
(1935)  4  Cal.2d.  17,  19-20. 

Unlike  the  situation  in  San  Diego  described  in  the  Forward 
case,  the  San  Francisco  Charter  and  Administrative  Code  do  make 
some  provision  for  recall,  and  to  that  extent,  these  provisions 
govern  these  procedures.   The  San  Francisco  Charter  and 
Administrative  Code  address  the  question  of  the  content  and  time 
of  filing  of  the  recall  petition.   However,  since  no  provision  is 
made  for  a  notice  of  intention,  state  law  governs  that  procedure. 
Elections  Code  Section  27007  specifically  refers  to  the 
commencement  of  recall  proceedings  by  the  filing  of  the  notice  of 
intention.   With  regard  to  the  commencement  of  the  proceeding  by 
the  filing  of  a  notice  of  intention.  Section  27008  sets  forth  a 
specific  time  limit.   That  section  provides  in  relevant  part: 

Proceedings  may  not  be  commenced  against  an 
officer  of  a  city  [or]  county  .  .  .  if:   (a)  He 
has  not  held  office  during  his  current  term  for 
more  than  90  days. 

The  essential  question  is  whether  that  portion  of 
Administrative  Code  Section  2.10  which  provides  that  no  recall 
petition  may  be  filed  against  any  official  until  he  has  held 
office  for  six  months,  applies  to  the  notice  of  intention  so  that 
the  Registrar  of  Voters  may  not  accept  for  filing  a  notice  of 
intention  to  circulate  a  recall  petition  until  the  six  month 
period  has  elapsed. 
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In  view  of  the  fact  that  the  San  Francisco  Charter  and 
Administrative  Code  provide  for  the  content  and  time  of  filing  of 
recall  petitions  for  supervisors,  but  do  not  make  any  provisions 
for  notice  of  intention,  in  view  of  the  fact  that  state  law 
governs  the  content  and  time  of  filing  of  notice  of  intention, 
and  in  view  of  the  fact  that  there  is  a  clear  distinction  in 
state  law  between  the  notice  of  intention  and  the  recall  petition 
itself,  a  proponent  of  a  recall  petition  must  comply  with  state 
law  as  to  the  notice  of  intention  and  with  the  San  Francisco 
Charter  and  Administrative  Code  as  to  the  recall  petition  itself. 

Accordingly,  in  view  of  the  fact  that  Supervisor  Walker  has 
held  office  for  more  than  90  days,  in  view  of  the  fact  that  the 
state  law  does  require  the  filing  of  a  notice  of  intention  prior 
to  the  circulation  of  a  recall  petition,  and  in  view  of  the  fact 
that  the  San  Francisco  Charter  does  not  address  this  issue,  you 
are  advised  that  the  notice  of  intention  has  been  filed  in  your 
office  in  compliance  with  state  law. 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 


APPROVED! 


City  Attorney  i 
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SUBJECT: 


REQUESTED  BY; 


PREPARED  BY: 


OPINION  NO.  80-33 


Authority  of  the  Board  of  Supervisors  to 
Approve  the  Airport  Garage  Operating  Agreement 


Gilbert  H.  Boreman 
Clerk  of  the  Board 

Cristine  E.  Gondak 
Deputy  City  Attorney 


QUESTION  PRESENTED 
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Is  the  Airport  Garage  Operating  Agreement  subject  to  the 
approval  of  the  Board  of  Supervisors? 

CONCLUSION 

Yes,  pursuant  to  the  provisions  of  Charter  Section 
8.300-1. 

ANALYSIS 

You  have  written  this  office  on  behalf  of  Supervisors 
Nancy  G.  Walker  and  Quentin  L.  Kopp  asking  whether  the  Airport 
Garage  Operating  Agreement  is  subject  to  the  approval  of  the 
Board  of  Supervisors. 

The  Airport  Garage  Operating  Agreement  is  a  facilities 
management  type  of  agreement  under  which  the  operator  will 
manage  the  garage  on  behalf  of  the  Airport.   The  Garage 
Operating  Agreement  was  awarded  by  the  Airports  Commission  to 
Airport  Parking  Management  (APM) ,  as  the  lowest  responsible 
and  qualified  bidder,  pursuant  to  Resolution  No.  80-0078 
adopted  on  April  1,  1980.   The  bid  submitted  by  Airport 
Parking  Management  was  0.05479%  of  gross  revenue  which  will 
constitute  its  management  fee. 

The  parking  garage  and  parking  lots  at  San  Francisco 
International  Airport  are  an  integral  function  of  the  Airport. 
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The  operation  of  these  facilities  is  part  of  the  normal,  daily, 
ongoing  activity  of  the  City.   Charter  Section  8.300  and 
familiar  principles  of  law  governing  the  operations  of  public 
entities  having  civil  service  systems  dictate  that  such 
continuous,  routine,  day-to-day  activities  for  the  operational 
needs  of  such  a  public  entity  must  be  performed  by  personnel 
procured  through  civil  service  procedures  and  not  by  personnel 
procured  by  outside  contract.   Even  where  civil  service 
classes  are  not  currently  in  existence  to  perform  the  needed 
services,  the  law  demands  that,  within  the  framework  of  the 
civil  service  system,  recruiting  activities  be  commenced  so  as 
to  make  civil  service  employees  available.   Stockburger  v. 
Riley  (1937)  21  Cal.App.2d  165. 

Charter  Section  8.300-1,  passed  by  the  electorate  as 
Proposition  J  at  the  November,  1976  election,  provides  a 
specific  exception  to  the  requirement  that  ongoing  City 
functions  must  be  performed  by  City  employees  provided  through 
the  Civil  Service  System.   This  section  authorizes  the  City  to 
contract  for  services  normally  performed  by  Civil  Service 
employees  if  the  Controller  determines,  and  the  Board  of 
Supervisors  approves,  that  this  would  result  in  a  lower  cost 
to  the  City  than  similar  services  performed  by  City  employees. 
Specifically,  Charter  Section  8.300-1  provides  as  follows: 

"Section  8.300-1.   Civil  Service  Positions  - 
Additional  Exceptions 

Notwithstanding  the  provisions  of  Section  8.300 
of  the  Charter,  the  following  positions  shall  not 
be  included  in  the  classified  civil  service  of 
the  city  and  county  and  shall  not  be  filled  from 
lists  of  eligibles  prepared  by  the  civil  service 
commission. 

Positions  determined  by  the  controller  and 
approved  by  resolution  of  the  board  of 
supervisors  to  be  positions  where  the  work  or 
services  can  be  practically  performed  under 
private  contract  at  a  lower  cost  to  the  city  and 
county  than  similar  work  or  services  performed  by 
employyees  of  the  city  and  county;  provided  that 
no  work  or  services  are  required  to  be  performed 
by  officers  or  employees  of  the  city  and  county 
under  the  provisions  of  this  charter  or  other 
applicable  law." 
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Therefore,  the  Airport  Garage  Operating  Agreement  must 
be  submitted  to  the  Board  of  Supervisors  for  its  approval  by 
resolution  of  a  determination  by  the  Controller  under  Charter 
Section  8.300-1  that  the  private  contract  will  result  in  a 
lesser  expenditure  by  the  City. 

Charter  Sections  3.502  and  7.402-1,  approved  by  the 
voters  as  Proposition  I  at  the  November  7,  1978  election, 
require  approval  by  the  Board  of  Supervisors  of  certain  leases 
and  contracts  entered  into  by  the  City. 

Section  3.502  of  the  Charter  provides  as  follows: 

"Notwithstanding  any  other  provisions  of  this 
charter,  contracts  entered  into  by  a  department 
board  or  commission  having  anticipated  revenue  to 
the  city  and  county  of  one  million  dollars  or 
more,  or  the  modification,  amendment  or 
termination  of  any  such  contract  which,  when 
entered  into,  had  anticipated  revenue  of  one 
million  dollars  or  more,  shall  be  subject  to 
approval  of  the  board  of  supervisors  by  ordinance." 

The  Garage  Operating  Agreement,  as  noted  previously,  is  a 
facilities  management  contract  which  provides  that  the 
operator  will  receive  a  percentage  of  gross  revenue  as  a  fee 
for  managing  the  garage. 

In  my  opinion.  Section  3.502  is  not  applicable  to  the 
Airport  Garage  Operating  Agreement.   This  Charter  section 
appears  to  be  intended  to  cover  contractual  arrangements  in 
the  nature  of  concession  operations.   Section  3.502  applies  to 
"contracts  .  .  .  having  anticipated  revenue  to  the  City  and 
County  of  $1,000,000.00  or  more  .  .  ."   This  language 
contemplates  that  the  particular  activity  to  be  performed  by 
the  contractor  will  generate  the  anticipated  revenue.   In  the 
instant  case,  the  Agreement  with  Airport  Parking  Management 
does  not  generate  revenue  for  the  City;  the  revenue  is  already 
being  generated  by  the  garage  facility  owned  by  the  City. 
APM's  function  under  this  Agreement  is  simply  to  collect  that 
revenue  on  the  City's  behalf.   As  a  facilities  manager,  APM  is 
not  required  to  make  any  capital  investment.   Moreover,  its 
operating  budget  is  controlled  by  the  Airport;  th^  procedures 
for  operating  the  garage  are  prescribed  by  the  Airport;  and, 
the  parking  rates  are  established  by  the  Airport,  and  not  by 
APM. 
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Under  the  ordinary  concession  contract,  on  the  other 
hand,  the  concessionaire  is  usually  required  to  make  a  capital 
investment  to  develop  or  remodel  the  concession  site.   The 
revenue  is  generated  by  the  entrepreneurship  of  the 
concessionaire.   The  concession  revenue  belongs  to  the 
concessionaire  who  is  only  obligated  to  pay  the  City  rent  or  a 
fee  as  specified  in  the  concession  contract,  usually  measured 
as  either  a  percentage  of  gross  revenue  or  a  minimum  annual 
guarantee.   It  is  this  rent  or  fee  which  constitutes,  in  my 
opinion,  the  "anticipated  revenue"  contemplated  by  Charter 
Section  3.502. 

Charter  Section  7.402-1  essentially  requires  the 
approval  of  the  Board  of  Supervisors  of  any  lease  of  real 
property  for  a  period  of  time  in  excess  of  ten  years,  or 
having  anticipated  revenue  to  the  City  and  County  of  one 
million  dollars  or  more,  or  the  modif iciation,  amendment,  or 
termination  or  any  such  lease.   Since  the  Garage  Operating 
Agreement  is  clearly  not  a  lease  of  real  property,  but  a 
facilities  management  agreement.  Section  7.402-1  is  not 
applicable  to  it. 

CONCLUSION 

Pursuant  to  Charter  Section  8.300-1,  the  Board  of 
Supervisors  has  the  authority  to  approve  or  reject  a 
determination  by  the  Controller  that  the  Airport  Garage 
Operating  Agreement  would  result  in  a  lower  cost  to  the  City 
than  similar  services  performed  by  City  employees. 


Respectfully  submitted, 

CRISTINE  fi.j  GONDAK 
Deputy  Citi^  Attorney 


APPROVED: 

'  GEORGE  AGNOST 
City  Attorney 
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SUBJECT: 


REQUESTED   BY: 


PREPARED   BY: 


OPINION  NO.  80-34 


Legal  Obligation  of  BART  for  Municipal  Railway 
Track  Removal  on  Market  Street  and  17th  Street 


John  L.  Molinari 

President,  Board  of  Supervisors 

Edmund  A.  Bacigalupi 
Deputy  City  Attorney 
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Does  The  San  Francisco  Bay  Area  Rapid  Transit  District 
have  a  legal  obligation  to  remove  the  Municipal  Railway 
streetcar  tracks  on  Market  Street  and  17th  Street? 


ANSWER 


Yes. 


ANALYSIS 

On  June  28,  1962,  the  San  Francisco  Bay  Area  Rapid 
Transit  District  (BART)  entered  into  a  certain  written 
agreement  with  the  City  and  County  of  San  Francisco,  as  a 
condition  to  the  approval  of  the  Rapid  Transit  Bond  Issue  by 
the  Board  of  Supervisor  of  the  City  and  County  preliminary  to 
its  submission  to  and  approval  by  the  voters  of  BART.   In 
regard  to  the  subject  of  this  opinion,  the  agreement 
specifically  recites  in  its  seventh  preamble  that  there  was  a 
need  for  division  of  the  rights  and  obligation  of  the  parties 
with  the  construction  of  subways  "particularly  as  concerns  the 
question  of  the  removal,  reconstruction  or  relocation  of 
facilities  of  the  City  and  County  required  by  said  construction 


The  obligation  of  BART  in  regard  to  the  subject  of  the 
agreement  are  based  upon  contract  and  are  independent  of  any 
statutory  obligations  of  BART.   Section  10  of  the  agreement 
reads  as  follows: 
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"The  terms  and  conditions  of  this 
agreement  shall  constitute  contractual 
obligations  of  District  and  of  City  and 
County  and  shall  not  be  a  deemed  repealed, 
modified  or  otherwise  abridged  by  any 
subsequent  amendment  to  the  San  Francisco 
Bay  Area  Rapid  Transit  District  Act." 

The  subject  agreement  became  operative,  pursuant  to  its 
terms,  upon  the  approval  of  the  Rapid  Transit  Bond  Issue  by  the 
voters  of  BART  on  November  6,  1962. 

Paragraph  8  of  the  agreement  provides,  in  part: 

"If  due  to  the  performance  of  the  work 
of  subway  construction,  any  facilities  of 
the  City  and  County,  whether  physically 
affected  by  such  subway  construction  or  not, 
are  rendered  unusable,  obsolete  or  surplus 
by,  or  if  usable  are  duplicated  by,  other 
facilities  built  in  the  course  of  such 
subway  construction,  such  facilities  shall 
at  the  discretion  of  City  be  removed  at  the 
expense  of  District  subject  to  a  credit  for 
any  salvage  value  thereof,  .  .  .  and 
District  shall  pay  the  cost  of  resurfacing 
street  areas  required  by  such  removal  of 
facilities  to  the  same  extent  and  in  the 
same  manner,  with  similar  materials,  and  to 
the  same  standards  applicable  to  adjacent 
street  areas." 

"Facilities,"  under  the  agreement  are  defined  in 
paragraph  4  as  including,  among  other  things,  streets,  tracks, 
poles,  supporting  structures,  and  all  other  streetcar  or 
trolley  coach  apparatus. 

BART  pursuant  to  its  plans  has  constructed  a  subway  level 
out  Market  Street  to  the  Twin  Peaks  Tunnel  for  the  use  of  the 
Municipal  Railway,  which  facilities  renders  the  existing  tracks 
on  Market  Street  and  on  17th  Street  obsolute  or  surplus  because 
of  the  duplicate  trackage  provided  in  the  subway.   Therefore, 
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it  seems  patently  clear  that  under  paragraph  8  of  the 
agreement,  BART  has  the  obligation  to  remove  the  tracks  on 
those  streets  and  resurface  the  street  areas  to  the  same 
Standards  as  the  adjacent  streets  at  its  own  expense. 

The  agreement  contains  no  time  limit  for  the 
accomplishment  of  track  removal  by  BART.   However,  paragraph  8 
states  that  the  "facilities"  shall  be  removed  "at  the 
discretion  of  the  City"  which  indicates  that  BART  should  remove 
the  track  when  requested  by  the  City  and  County.   Therefore, 
while  BART  has  the  duty  to  remove  the  tracks  at  its  cost,  it 
has  no  obligation  to  do  so  until  requested  by  the  City  and 
County. 

Very  truly  yours. 


0l:^7%CUi^^ 


Edmund  A.  B 
Deputy  City 


Approved  by: 


GE0RG£  AGNOST 
City  Attorney 


0^ 


EAB:mg 
6824b 


City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 
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Costs  of  Conducting  Elections  for  Governing 
Boards  of  the  San  Francisco  Unified  School 
District  and  the  San  Francisco  Community 
College  District 
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Burk  E.  Delventhal 
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Legal  Assistant 
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QUESTION  PRESENTED 

May  the  Registrar  of  Voters  bill  the  San  Francisco 
Unified  School  District  and  the  San  Francisco  Community 
College  District  for  City  costs  incurred  in  conducting 
elections  for  the  governing  boards  of  these  districts? 


No. 


CONCLUSION 


ANALYSIS 


You  have  asked  this  office  whether  you  may  bill  the  San 
Francisco  Unified  School  District  and  the  San  Francisco 
Community  College  District  for  City  costs  incurred  in 
conducting  elections  for  the  governing  boards  of  these 
districts,  in  view  of  the  provisions  of  California  Elections 
Code  Section  23524.   That  Section  provides: 

Each  district  involved  in  a  general  district 
election  in  an  affected  county  shall  reimburse 
such  county  for  the  actual  costs  incurred  by  the 
county  clerk  thereof  in  conducting  the  general 
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district  election  for  that  district.   The  county 
clerk  of  the  affected  county  shall  determine  the 
amount  due  from  each  such  district  and  shall  bill 
each  such  district  accordingly. 

Section  23524  is  contained  in  the  California  Uniform 
District  Election  Law  (Part  3  of  Division  12  of  the  Elections 
Code,  Section  23500  et  seq. ) ,  which  was  added  in  1965  and 
became  operative  in  1967.   Section  23502  provides,  in  relevant 
part: 

This  part  shall  apply  to  all  districts  and 
agencies  whose  principal  acts  so  provide.  .  .  . 

For  example,  in  the  Public  Utilities  Code,  Division  10 
(Transit  Districts),  Part  2  (San  Francisco  Bay  Area  Rapid 
Transit  District),  Chapter  3  (Government  of  District),  Section 
28746.8  specifically  provides  that  the  election  of  the 
governing  board  shall  be  conducted  in  accordance  with  the 
Uniform  District  Election  Law.   In  contrast,  the  Education 
Code,  Division  1  (General  Education  Code  Provisions) ,  Part  4 
(Elections)  does  not  adopt  the  Uniform  District  Election  Law 
to  govern  the  election  of  school  district  boards. 

The  1959  Education  Code  was  substantially  reorganized  in 
1976,  taking  effect  in  1977,  a  full  decade  after  the  Uniform 
District  Election  Law  went  into  operation.   It  must  be  assumed 
that  the  legislature's  failure  to  take  advantage  of  the 
intervening  elections  law  to  govern  school  district  elections 
was  intentional. 

Therefore,  we  conclude  that  Elections  Code  Section  23524 
does  not  empower  the  Registrar  to  bill  the  San  Francisco 
Unified  School  District  and  the  San  Francisco  Community 
College  District  for  the  costs  incurred  by  the  City  in 
conducting  school  board  elections.   Moreover,  we  conclude  that 
there  is  no  law  which  so  empowers  the  Registrar. 

The  decision  of  the  Court  of  Appeal  in  City  of  Oakland 
V.  Oakland  Unified  School  District  (1956)  138  Cal.App.2d  406 
concerns  the  question  presented  here.  Prior  to  the  election 
of  April  21,  1953,  in  Oakland,  the  City  billed  the  School 
District  and  was  paid  by  the  District  its  pro  rata  share  of 
the  cost  of  municipal  elections  based  on  the  formula  set  out 
in  Education  Code  Section  2105.   Just  prior  to  the  election  in 


Jay  Patterson  3  May  14,  1980 


question,  the  boundaries  of  the  City  and  the  District  were 
made  coterminous.   The  School  District  maintained  that  because 
of  this  change,  it  was  no  longer  liable  for  the  cost  of  such 
elections  and  that  the  City  could  not  impose  such  cost  upon  it. 
The  Court  of  Appeal  upheld  the  School  District's  position  on 
two  grounds. 

First,  Education  Code  Section  2105  was  the  only  provision 
of  law  setting  down  that  a  school  district's  obligation  to  pay 
to  a  city  a  pro  rata  cost  of  a  municipal  election  where 
members  of  a  board  of  education  were  elected,  pursuant  to  the 
City  Charter,  on  the  same  day  as  municipal  officers.   This 
section  was  specifically  limited  to  the  situation  where  the 
boundaries  of  a  school  district  were  not  coterminous  with  the 
boundaries  of  a  city  (Id.,  at  408). 

The  Court  found  a  second,  and  broader,  ground  for  its 
ruling.   It  noted  that  the  state  constitution.  Article  XI, 
Section  8  1/2,  subdivision  2,  empowered  charter  cities  to 
provide  in  their  charters  "For  the  manner  in  which,  the  times 
at  which,  and  the  terms  for  which  the  members  of  boards  of 
education  shall  be  elected  or  appointed.  ..."   The  Court 
further  noted  that  Oakland,  in  adopting  its  charter,  had 
voluntarily  availed  itself  of  this  right.   Therefore,  the 
school  board  members  must  be  considered  municipal  officers  and 
their  election  a  municipal  affair  (Id.,  at  409).   In  the 
absence  of  any  statutory  provision  to  the  contrary,  the  city 
must  therefore  bear  the  cost  of  their  election  (Id.,  409-410). 

Though  it  was  sufficient  to  hold  that  the  matter  was  one 
within  the  exclusive  control  of  the  legislature  and  that  the 
legislature  in  its  discretion  had  not  seen  fit  to  make  any 
provision  for  the  payment  of  the  costs  of  district  elections 
when  the  boundaries  of  the  city  and  the  school  district  were 
coterminous,  the  Court  advanced,  at  410,  a  reason  for  the 
absence  of  statutory  provision. 

Where  the  two  [the  city  and  the  school  district] 
are  not  coterminous  the  taxpayers  within  the 
school  district  and  outside  the  city  limits  would 
not  bear  any  part  of  the  costs  of  such  elections 
if  the  city  paid  the  whole  thereof.   Where  the 
two  are  coterminous,  on  the  other  hand,  the  same 
taxpayers  support  both  and  the  Legislature  may 
well  have  concluded  that  it  made  no  practical 
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difference  to  such  taxpayers  that  the  whole  cost 
of  such  elections  is  borne  by  the  city. 

The  decision  in  City  of  Oakland  v.  Oakland  Unified  School 
District,  supra,  is  dispositive  of  the  issue  at  hand.   The 
relevant  state  constitutional  provision  is  now  Article  XI, 
Section  5,  subdivision  (b) ,  wherein  plenary  authority  is 
granted  to  provide  in  city  charters 

the  manner  in  which,  the  method  by  which,  the 
times  at  which,  and  the  terms  for  which  the 
several  municipal  officers  and  employees  whose 
compensation  is  paid  by  the  city  shall  be  elected 
or  appointed.  .  .  . 

San  Francisco  has  availed  itself  of  this  authority  in  regard 
to  the  board  of  education  of  the  San  Francisco  Unified  School 
District  in  Article  V,  Section  5.100  of  its  charter.   Article 
V,  Section  5.104  of  the  charter  covers  the  board  of  education 
of  the  San  Francisco  Community  College  District. 

Education  Code  Section  2105  has  been  replaced  by 
Education  Code  Section  5227,  which  concerns  apportionment  of 
the  costs  of  elections  between  cities  and  school  districts 
when  the  two  are  not  coterminous,  whether  the  election  of 
school  board  members  is  held  at  the  same  time  as  or  at 
different  times  from  municipal  elections.   There  is  no 
provision  for  the  situation  where  the  municipal  and  school 
district  boundaries  are  coterminous,  as  they  are  here.   Though 
again,  no  reason  has  to  be  advanced  for  the  legislative 
distinction  between  the  not-coterminous  and  the  coterminous 
situations,  the  reason  advanced  by  the  Court  of  Appeal  in  1956 
still  makes  sense. 

Accordingly,  you  are  advised  that  the  City  must  bear  the 
cost  of  elections  for  members  of  the  governing  boards  of  the 
San  Francisco  Unified  School  District  and  the  San  Francisco 
Community  College  District.   These  districts  are  coterminous 
with  City  boundaries,  and,  by  exercise  of  the  plenary 
authority  granted  to  it  in  the  state  constitution,  the  City 
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has  adopted,  in  its  charter,  the  members  of  these  school 
boards  as  municipal  officers  and  made  their  election  a 
municipal  affair. 
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